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PREFACE 

TO THE 

FIRST EDITION. 

HE following Cafes are part of a larger Col- 
leSliotti extrapied from tJse Journals of the Houft 
of Commons^ and other ^Parliamentary Records* 

Jhe Compiler of thefe has Always been of opinion^ 
that the eafiefl method of conveying to the Public the 
very ufeful information contained in thofe voluminous 
ColleBions-i /V, to feleEi particular Heads or Titles ; and^ 
having brought together every thing that has any refe- 
rence to any of thefe heads^ to digefl the whole in a chro- 
nological order ^ and to publijh it in a feparate volume. 
He has^ upon this principle^ ventured to fend forth this 
Worhy relating to the Privilege of Members of the Houfe 
of Commons f only by way of fpecimeny and as an exam- 
ple for thofe who may adopt this idea^ and who may have 
more leifure to purfue fo laborious an undertaking. 
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Vlll 

*The Reader will not ftippofe^ that the Ohfervations 
upon the fever al C'fcs are made with a view of declar- 
ing what the haw of Privilege is, in the injlances to 
which thofe Obfervations refer : they are defgned merely 
to draw the attention of the Reader to particular 
points^ and^ in fame degree^ to ajftjl him in forming his 
own opinion upon that quejlion, 

*This Work ought therefore to he confdered only in the 
light of an Index-^ or a Chronological Abridgment of 
the Cufes to be foutid upon this fubjeSi. The Pub- 
Iper cannot but fuppofcy that, notwithfanding his 
ftiof accurate fearch.^ many injlances mujl have ef- 
caped his obfervation \ * he has however endeavoured^ 
with great diligence^ to examine every Worky which 
he thought might contain any thing relating to this 
matter ; and pretends to no other merity than the 
having faithfully extraSiedy and puhlijhedy what ap- 
peared to him ejfential for the information of the 
Reader. 

Perhaps fome apology is necejfaryy for having pre- 
fumedy without leave or any previous noticcy to in- 
feribe this ColleSiion to a Perfony whofe univerfal know- 
ledge upon all fubjeBsy which relate to the Hijlory of 
Parliament^ will render thisy and every work of this 

fort, 
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fort^ to him umieceffary : But tjoe Puhlijher could noi 
prevail upon himfelf to omit fuch an opportunity of ex^ 
preffmg to that Gentleman^ and to the Worlds the very 
grateful fenfe he entertains of that hindnefs and genero^ 
fty^ which firji placed him^ even without any application 
on his part^ in a fituation^ that has made it his duty to 
apply himfelf more particularly to the examination of 
the Journals of the Houfe of Comnmis^ and to fiudies of 
a Jimilar nature. 

The public charaSfer of that Gentleman^ his com-- 
prehenfive knowledge^ his acutenefs of underfundings 
and inflexible mtegrityy are fufflciently known and ac- 
knowledged by all the world : but it is only within the^ 
circle of a frnall acquaintances that he is admired as 
a Man of polite learning and eruditions a mofl excel- 
lent Fathers and a mofl valuable Friend ; they onlys who^ 
have the pleafure and advantage to know him inti- 
mately s knoWs that the vmrmth and benevolence of his 
hearts are equal to the clearnefs and fagacity of his 
head. 

A very ill fate of health haSs at prefents unfortu- 
nately withdrawn this Gentleman from the fervice of 
the Public \ but all who remember his abilities in Par- 
liaments^ 
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liamenty mll lament the lofs of that information-^ which 
his knowledge of the Hiflory^ and of the Laws and 
Conjlitution of this Country ■ enabled him to give^ and 
which he was at all times fo ready ^ in private as well 
as public^ to communicate^ 

Cotton-Garden, 

April 5, 1776. 
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PRECEDENTS 

O F 

PROCEEDINGS 

I N TH E 

HOUSE OF COMMONS, 

RELATING TO 
* 

PRIVILEGE OF PARLIAMENT. 


CHAP. r. 

FROM THE EARLIEST RECORDS TO THE END OF THE 
REIGN OF HENRY VIII. 

A S it is an effcntial part of the conftitution of every 
court of judicature, and abfolutely neceflary for the 
due execution of its powers, that perfons reforting 
to fuch courts, whether as judges or as parties, Ihould 
be intitled to certain Privileges to fecure them from moleftation 
during their attendance ; it is more peculiarly eflential to the 
Court of PaEl-iament, the firft and higheft court in this kingdom^ 
that the Members, who compofe it, ftiould not be prevented by 
VoL. I. B trifling 
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trifling interruptions from their attendance on this important 
duty, but fliould, for a certain time, be excufed from obeying 
any oth^r call, not fo immediately neceflary for the great fervices 
t)f the nation t it* has been therefore, upon theft; principles, al- 
ways claimed and allowed, that the Members of both Houfes 
fliould be, during their attendance in Parliament, exempted from 
feveral duties, and not confldered as liable to fotM leg^l pro- 
cefles, to W’hich other citizens, not intrufted with this mofl: 
valuable franchift, are by kw obliged to pay obedience 

What is the extent of theft Privileges, and how long their 
duration, has been always uncertain, and frequently matter of 
difpute ; nor are theft points fettled even at prefent, except In 
thofe particular inftances where Adts of Parliament, or the Re- 
folutions of either Houfc of Parliament, have afeertained and 
defined them. The only paethod therefore, of knowing what 
•re the Privileges of Members of the Houfe of Commons, is to 
confult the Records of that Houfe, and to fearch into the hiftory 
of Parliament for thofe Cafes, in which a Claim of Privilege has 
been made, and to examine whether it has been admitted or 
refufed. For this purpofe, as the Journals of the Houfe of 
Commons are preferved no further back than from the firft 
year of the reign of Edward VI. and even then are but concife 
and imperfeft till the time of James I. I have found it necef- 
fary to look into the Rolls of Parliament, and into other Re- 
cords i and having extradled every Cafe that has occurred to me 
in this fearch, I have here dated them at length, with fuch ob- 

* Sir Hen'7 Spelman in his Gloflary, King Canute, ch. 107. “ Omnis Homo 
under Tide Gtmtum^ which he explains ‘‘ pacem habeat, eundo ad Gemotum, et 
to be Ctmmhu Ptiblicu$y cites a Law of ^ redeundo a Gemoto.** L. L. 


fervations 



chap. I. End of the Reign of Henry VIlT. 3 

lemtions as have fuggefted themfelves to me on the circum« 
fiances of the particular Calc. 

I. The firft is that cited by Sir Edward Coke in the Fourth 
Inftitute^ page 24, under the title ** Privilege of Parliament 
The Cafe of the Mailer of the Temple in the eighteenth year 
of Edward I. and is entered in the Roll of Petitions in Parlia'- 
meat, x8 Edward I*. 

5 MagV Mditie Templi petit quod dare poilit Epifcopo Me- 

* nevenf’ xxx 5 . redditus annuls & arrerag’ x annorum, ** pro 

* quadam domo in Lond’ in qua non potell diHringere nili tem- 

* pore Parliamenti ; pedt quod habeat licentiam diHringendi 

* tempore Parliamenti. 

* "Re/p. Non videtur oneilum qd Rex concedat quod illi de 

* C^hlio fuo diHringantur tempore Parliamenti, Set alio tem« 

* pore diHringat per hollia et lenellras, prout mods ell.' 

** Whereby,” fays Sir Edward Coke, ** it appeareth that a 
•* Member of the Parliament Ihall have Privilege of Parliament, 
** not only for his fervants, as is aforefaid, but for his horfes, 
** &c. or other goods dillrainable.” 

2. The next Cafe is alfo cited in the Fourth Inllitutc from 
18 Edward I. fol. 1. It is quoted at length in Prynn’s Fourth 

* Rotul. Pari. |8 Edw. I. page 6i, has found it in the Treafury of the 
N® 192. It is remarkable that Prynn, King’s Receipt in the Exchequer,-— 
in the Fourth Part of his Rcgitter of Wherever, in this work, reference is 
Writs, p. 817, and 1188, twice aflerts, made to the Rolls of Parliament, the 
that after the moft accurate fearch no Cafes will be found in the Six Volumes 
fuch petition is to be found * however, of the Kotuli Parliamentorum, printed 
in his Animadverfions on the Fourth In- by dircdlion of the Houfe of Lords, 
ftitute, p. 18, he admits, tiiat at laft he 
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Regiflcr, p, 820, and in Ryley’s Placita Parliamcntaria, p. 6-. 
and is as follows * : 

* Prior Eccleiie fanfle Trinitatis London’ & Bogo de Clare 

* attach’ fuerunt ad refpondend’ Domino Regi, Petro de Chahet 
‘ Scnefcallo Domini Regis, Waltero de Fanecurt Marefcallo Do- 
‘ mini Regis, Edmundo Comiti Cornub’ & Abbati Weftm’ de 
‘ hoc, quod cum idem Comes, ad mandatum Domini Regis ad 
‘ iftud Parliamentum fuunj, London’ veniflet, & per medium 
‘ Majoris Aulc Wellm’ verfus Confilium Domini Regis tranfif- 

* fet, ** ubi quilibet de regno & pace Domini Regis licite & 
pacihee venire, & negotia fua profequi debet, abfque hoc qd 

**aliquas citationes vel fummonitiones ibidem admittat,” pre- 

* dl£tus Prior, ad procurationem ipfius Bogonis, die Veneris 

* proxima ante feftum Purificationis beate Marie, hoc anno, pre- 

* did;um Comitem in predjdta Aula citavit qd compareret ad 
« certos diem & locum coram Archiepifeopo Cantuar’ fuper fibi 

* objiciend’ refponf’ in contemptum Domini Regis manifeftum, 

* & dedecus fuum decern mille libr’ & in Icfionem libertatis Ec- 

* clefie predidti Abbatis, concefle per Curiam Romanam, cum 

* predidus Locus omnino fit exemptus a jurifdiftione Archie- 

* pifeoporum, feu Epifeoporum quorumcumque, per Libertates 

* fibi & Ecclefie fue Weftm’ conceflas, et ad dampnum ipfius 

* Abbatis mille librarum, et in prejudicium officii predidtorum 

* Senefcalli 6c Marefcalli manifefium, 6c dampnum non mo- 

* dicum, cum ad ipforum officium, 6c non ad alium, fummoni- 

* tiones 6c attachiamenta infra Palacium Domini Regis pertineat 

* faclend’ j et etiam ad dampnum predidli Comitis quinque 
‘ Mille libr’ ; et inde producunt feftam, &c. 

Et Prior Bogo ven’ 6c Prior bene cognofeit, quod ijpfe cita- 

* See Rotul. Pari. i8 Ed. I, p. 17, N* 4, 

* vit, 
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* vit, prediftis die & loco, predifftum Comitem, ut prediftum 

* eft i et fimiliter prcdiftus Bogo bene cognofcit, quod ipfe fecit 

* citare predidtum Comitem, ut predidtum eft j fet dicit qiiod 

* ipfe omnino ignoravit quod predidlus Locus fuit exemptus, ei 

* quod non intellcxit aliquem contemptum Domino Regi, feU 

* aliquod Prejudicium ejus Miniftris, per citationem illam fe- 

* eift'e } et omnino ponit fe in gratlam, mifericordiam, & volun- 

* tatem Domini Regis alto & bailb. 

* Et quia predidti Prior & Bogo •gnofeunt predidlant cita- 

* tionem predidtis die & locp per ipfos fuifle fadtam j et que 

* manifefte fadla fuit in contemptum Domini Regis } Confidc- 

* ratum eft, quod predidli Prior & Bogo mandentur Turri 

* London’ & ibidem cuftodiantur ad voluntatem Domini Re- 

* gis &c. Et quoad predidtos Com’ & Abbatcm, datus eft 

* dies eis die Veneris in craftino Purificationis beate Marie, &c. 

* Poftea predidtus Bogo invenit •pleg’ fubferiptos, ad fatif- 

* faciend’ Domino Regi de predifta Tranfgreffione ante re- 

* ceflum fuum de Weftm’ dc inftanti Parliamento, alioquin 

* quod ipfi reftituent Corpus ejus Turri London' in receffii 

* Domini Regis ; feilicet, Johannem de Eyuille, Henricum 

* Hofe &c. &c. qui ipfum plegiavcrunt in forma predidla. 

* Et predidtus Prior invenit pleg’ fubferiptos, feilicet, Ro- 
‘.bertum de Melkcle &c. &c. qui ipfum Priorem pleg’ fub 

* eadem forma qua predidti Johannes de Eyuille, et alii fuperius, 

* predidtum Bogonem pleg’. Poftea venit predidtus Bogo, & 

* iinem fecit Domino Regi pro predidta Tranfgreffione per* 

* . . . . mille marcas, et recipitur per pleg’, &c. 

* Et quoad predidlum Com’ poftea venit predidtus Bogo, & 

* vad’ eidem Comiti mille libr’ pro Tranfgr’ fibi fadta ; et idem 

* Comes ad inftantiam Epifeopi Dunclm’, Epifeopi Elienf’, & 

* (Ouas) in Ryley’s Placita Parliamentaria. 


* aliorum. 



$ Records to the Chap* i* 

* aljonim de Confilio ipfius Dominl Regis, remiiit eidem Bogoni 

* pwd’ mille libr^ u^que ad centum libr’, &c. 

* Et Sciend’ quod Plegii de predifto Fine admittuntuf 

* coram Thef’ ad Scaccarium* per preceptum Domini Regis j 

* ct prediflius Prior mittitur ibidem ad faciend’ fecundum 

* quod Thef’ ei dicet ex parte Domini Regis,’ &c. 

This Record does not appear to warrant the conclufiort 
Sir Edward Coke draws ftbm it, viz. “ That the fame Pri- 
** vilege holdeth in cafe of Subpoenap, or other procefs*out 
“ of any Court of Equity.” The contempt in this Cafe feems 
to have been not fo much in breach of the Privilege of Parlia- 
ment, as that the citation was ferved in the King’s palace, and 
in a privileged place belonging to the Abbot of Weftininfter, 
contrary to the rights of the King’s fervants, tlie Lord Steward 
and Lord Marlhal, and of the faid Abbot. And Prynn’s obfer- 
vations upon it in the Fourth Regifter, p. 822, arc in my opinion 
fenhble and well founded 

3. The third precedent cited by Sir Edward Coke, is that of 
Writs of Superfedeas iffued to the Jufeices of Adize in favour 
of Members of Parliament. The Writs are at length in the 
Fourth Regifter, p, 834, and in the Appendix to Ry ley’s Placita 
Parliamentaria, p. 551 ; and are as follows ■j*: 

* It has been very properly rnggefied, the Fourth Regifter, p. 1 189, of a Citab> 
chat in dificring from (b great an autho- tion ferved in tlie 8th year of Edward lip 
lity as Sir Edward Coke, one fliould on Joan de Barro, Countefs of Warren, 
^ak with diffidence ; cfpecially in mat- at that Time refident in the King’s palace.^ 
ters in thcmfelves ohlcure, on account of The Record at large, and Prynn’s obfer- 
Cbeir remotene&frorn the prefeiitcinies*—- vations upon it, are worth confulting. 

X have always endeavoured to do fo. f See Appendix ad Rotulos Parlia- 

There is a very fimilar cafe quoted in menti| temp. Ed. IL p. 449. 

• Clauf. 
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* Clauf. 8 Ed. II. Meinb. 22> dorib. 

* Rex diledlis & fidelibus fuis Henrico Spigurnel, &c. Jufti- 
‘ ciariis ad Affifas, Juratas, et Certificaciones, in Comitatibua 
*; Kancie. Surr’, & Sudex. Salutem. — Cum nuper Parliamentuni 

* floftrum, ob certa & ardua negocia Nos et ftatum Regni noftri 
*. contingencia, apud Weftm* die Lune in odlabis San< 5 ti Ilillarii 

* proximo futuri. tenendum fecerinius fummpneri ; ac Prelatis, 

* Ccnaitibtts. Baronibus. ** &aliisquatnpluribas fidelibus noftris” 

* per Brevia noRta fpecialiter tnai^daverimus, quod, omnibus 

* aliis pretermifiis, didlis die & loco in Parliamento predi<Ro 

* perfonaliter interfint, Nobifcum & aliis de Confilio noRro tunc 

* ibidem exidentibus fuper di£tis negociis tra<5taturi, et fuum 

* Confilium impenfuri : Nos indempnitati Prelatorum, Comitum* 

* Baronum, aliorum fidelium noRrorum, qui ad diftum Par- 

* liamentum taliter ad mandatum noRrum funt venturi, volentes 

* profpicere, ut tenemur, ne per eorum abfcnciam, dum fic in 

* didto Parliamento Reterint, exherecfacionem aliquam fuRineant, 

* aliqualiter vel incurrant, vobis mandamus, quod captionibus 

* ARifarum, Juratarum, & Certificationum aliquem Prelatorum, 

* Comitum, Baronum, ** & aliorum fidelium noRrorum,” quern 

* vobis conRiterit de mandate noRro predi<Ro ad didhim Parlia- 

* mentum venire, tangentlum fuperfedeatis, durante Parliamento 

* fupradi^to. TeRe Rege, apud Langele, xv* die Januarii. 

* Eodem modo mandatum eR JuRiciariis, ad Affifas, Jura- 

* tas, & Certificaciones, in fingulis Comitatibus Anglic ca« 

* piendas, affignatis. 

* Ibidem, m. 33. dorfo. 

* Rex diIe(Ris & fidelibus fuis Willlelmo de Ornaefby, & 

* Roberto de Maddingle, JuRiciariis ad Affifas in Comita* 

* tibus NoriF' & Suff’ capiendas affignatis, Salutem. In- 

I * dempnitati 
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* dempnitati illorum, qui ad prefens Parliamcntum noftrum 

* ufque Eborum ad fummonicionem noflram perfonaliter . 
^ venerunt, & fimiliter aliorum qui ibidem per preceptum 

* noflrum moram faciunt, profpicere volentes, prefertim cum 

* abfentes jura fua defendere nequeant ut prefentes; vobis 

* mandamus, quod ad aliquas AiHfes illos, qui ad Parliament 

* turn noftrum predkftum ad fummonicionem lioftram vetiet 

* runt, ac alios qui ibidem per preceptum noftrum ut prc— 

* mittitur moram trahun|, vel eorum aliquem, tangentes 

* capiendas, eodem Parliamento durante, minime procedatis. 

* Tefte Rege, apud Eborum, xii* die Septembris. 

* Eodem modo mandatum eft Lamberto de Trykyngham^ 

* & Johanni Chaynel, Juftkiariis ad Aflifas in Comitatu 

* Lincolnie capiendas aftignatis, de verbo ad verbum. Tefte 

* ut fupra. 

* Per ipfum Regem & C^onfilium-.’ 

It is very remarkable, as Prynn obferves, that thefe two^ 
precedents of *' General” Writs of Superfedeas are lin- 
gular, there being none of this kind extant on record before 
or fincc this 8 th year of Edward II. — And they are the more 
extraordinary, as 150 years elapfe, before the Houfe of Com- 
mons appear to have claimed the Privilege, “ (hat their 
** Members (hould not be impleaded during the fitting of 
** Parliament*.” 

Thefe writs were certainly iftiied upon thofe very rational- 
principles, to which 1 have before alluded^ " That the attend- 

* How fiirthe diftinflion made in the other real and perfonal aAion, is juOr^ 
Fourth Regifter, p. 836, (quod vide) be- 1 leave to abler lawyers to determine, 
tween Captions, fworo Affiaes, and any 


«« 


ance 
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« ance on Parliament ought not to be interrupted by the 
** procefs of any inferior Court in matters of Civil Jurif- 
** didlion j” a maxim that muft have been coeval with the ex- 
iftence of Parliaments, and which muft, by fomc method or 
other, have been always adhered to and enforced. 

4. The next and laft Cafe produced by Sir Edward Coke, 
is thus cited from the Patent Rolls in the Tower, of lo Ed- 
ward III. Mem. 23, in the Fourth Regifter, p. 829. 

* Rex omnibus Ballivis et Fidelibus fuis ad quos 6cc, 

* Salutem. Sciatis, quod cum Curias noftra;, in quibus ne- 

* gotia Regni noftri deducuntur ubiq; adeo libene fint et 
‘ exempta;, et a tempore quo non extat memoria Ubcrae ct 

* exempta; fuerint, quod nec aliqua Forum Ecclefiafticum 

* concernentia in eifdem Curiis nqftris fieri feu exequi, nec 

* aliqui eafdem Curias noftras ad aliqua Forum Ecclefiaf- 

* ticum contingentia faciendum vcl excquendum ingredi de- 

* beant vel confucverint aliquibus temporibus rctroadlis ; ac 

* Magifter Henricus de Harewedon, Clericus, Edmundus dc 

* Lewkcnorc, et Johannes dc Wedlingburgh, de eo quod 

* ipfi nuper in Cancellaria noftra in prasfentia vencrabilis 

* Patris J. Cantuarienlis Archiepifeopi Cancellarii noftri 

* quafdam citationes five monitioncs diledlo Clcrico noftro 

* Magiftro Johanni de Thorelby, nec non, provocationes, 

* appellationes et inftrumenta publica fuper citationibus 

* feu monitionibus 4)ra2di(ftis, in noftri contemptum et co- 

* rona; noftrae, ac Regias dignitatis noftra; priejudicium, et 

* contra libertatem et cxemptionem prasdidlas fecerunt, per 

* inquifitionem in quam fe inde in Curia noftra coram didto 
^ Cancellario noftro et aliis de Concilio noftro pofuerunt, 

* convidti fuiffent, ct ea occafione prifona; noftrae manci- 

VoL. I. C * pati. 
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f’pati, in eadem ad voluntatem noftram moraturi; Nos> 

* de gratia noftra fpeciali, ad requifitionem Philippas Re* 

* ginae Angliae Confortis noftras chariflimae. perdonavimus 

* eifdem Henrico, Edmundo, et Jc^anni imprironamentum 

* praediflum,. ita tamen quod nobis fatisfaciant de redemp*r 

* tione fua occafione praeminbrum, et quod fuper citation!- 

* bus, monitionibus, provocationibus, appellationibus, feii 

* inftrumentis praediftis in di6ta Cancellaria noftro fic fadlis 

* proceiTum aliquem non faciant, nec quicquam, qiiod in^ 

* nollri vel juris coronas noftrae prasjudicium cedere poflit,, 

* attemptent vel attemptari faciant de eastern quovis-modo. 

* In cujus &c. Tefte Regc apud Turrim London. 15 die- 

* Aprilis. 

* Per ipfutn Regem.* 

To which there is thi? additional memorandum fubjoinedJ 
in the Patent Roll t • 

* Et Mem'"" quod Radulphus de Upton &c. &c. vene* 

* runt in Cancellariam Regis apud Novum Templum Lon* 

* don. a I die Aprilis anno praedido, et manuceperunt,. viz.. 

* quilibet eorum corpus pro corpore pro prasdido, Ma* 

* giftro Henrico, de fatisfaciendo Regi de redemptione pras* 

* dida, quandocunque Regi placuerit. Et quod idem Hen- 

* ricus proceflum aliquem non- &ciat fuper citationibus, pro- 

* vocationibus, appellationibus, feu inftrumentis prasdidis, 

* nec quicquam, quod in juris coron^ Regis prasjudicium- 

* cedere poterit, attemptabit, vel attemptari faciet. fub periculo 

* quod incumbit.' 

It will certainly be very difficult for the moft attentive reader 
of tliis Cafe to gueis in what manner it is in the leaft applicable 

I to 
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to the Privileges of either Houfe of Parliament ; The only crime 
of Henry de Harewedon, and the others, ieems to have been, 
ferving Eccleliailical Procefs in the Court of Chanceiy, in 
breach of the known liberties and exemptions of the King’s 
Courts. Sir Edward Coke however, in order to bring it within 
the fubjedt of which he is treating, fubjoins a note in the 
margin *, ** That this Thorefby was then Clerk of the Par- 

liament,” but does not refer to any hiftory or record to prove 
the truth of this anecdote. Prynn, in the Fourth Reader, 
p. 830, politively denies it j but even admitting that he was ib, 
the puniihment inflidled upon the offenders does not feem to 
have been for any breach of the Privilege of Parliament, which 
is not fo much as hinted at, but for their open contempt and 
violation of the franchifes of the Court of Chancery. 

Thefe are all the Cafes which Sir Edward Coke produces 
under the title of “ Privilege of Parliament.” What authority 
they will have, or how far they are applicable, to prove the 
exidence of any Privilege now claimed by Members of the 
Houfe of Commons, mud be left to the judgment of the reader; 
It would be very unbecoming in me to pretend to offer my 
opinion againd that of this great Oracle of the Law ; I can 
therefore only refer to Prynn’s Animadverfions on the Fourth 
Inditute, and to the Fourth Part of the Regider of Writs, 
where there will be found a very laboured coUedlion of argu- 
ments on the other fide of the quedion. 


* Qu. Whether this Marginal Note ^ Houle had a fubpoena ferved upon 
is Sir Edward Coke’s or fomefubrequent him and had Privilege.”— See in this 
Editor’s ?— Sec, in the Journal of the Volume the cafe, Chap. 3. N* 13, under 
14th May 1621, a precedent, cited by the head of “ Summoning Members or 
Sir Edward Coke, of the 10th year of ** their Servants.'* 

Edward III. where the Clerk of this 

C 2 
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5. There is a Record cited in Prynn’s Adnimadverfions^. 
p. ao, relative to this fubjedt, and prior in point of time to the 
laft Cafe of Sir Edward Coke} it is an original Writ of the 
ninth Year of Edward II. found in the White Tower chapel} 
and is as follows : 

* Edwardus Dei gratia Rex Angli® &c. Vice Comiti Ebo- 

* rum, Salutem. Pone per vadium & falvos pleg. Walterum 

* Ic Flemmyng, 6cc. &c. quod fint coram nobis a die Pafchaj 

* in tres feptimanas ubicunque tunc fuerimus in Anglia, oftenf. 

* quare, cum ad Parliamenta, in quibus tarn noftri quam regni 

* noUri negotia debent pertradtari. Prelates, Comites, Barones, 

* & alios tarn Clericos quam Laicos, per quorum induflriam 

* fuper negotio hujufmodi conhlium falubrius poterit adhibcri, 

* ad mandata noftra vocatos et comparentes, “ in veniendo ad 
** eadem Parliamenta, ibidem morando, et exinde redeundo,” 

* ab omnimodis injuriis, oppreflionibus et gravaminibus nos 

* oportet protegere et tueri } prajfoti Walterus &c. &c. diledtum 
‘ nobis in Chrifto- Priorem de Malton, nuper.de Parliamento 

* noftro quod apud Lincoln in quindena S. Hillarii prox. 

* praeterita fummoneri fee. ad propria reduentem, in civitate 

* nofira Eborum per equos et hernefia fua, quo minus idem 

* Prior quafdam cartas et quaedam munimenta, haereditatem 

* Williclmi de Vefei jam defundli contingentia, et in cuftodia 

* ejufdem Prioris apud Malton refidentia, prout fibi per nos irv 

* Parliamento prajdidto plenius fuerat injundtum, deferre po- 

* tuiilet, arrellarunt et fub arrefto diu detinuerunt, in noftri 

* contemptum, et coronas noftrae prejudicium, ac dampnum 

* ipfius Prioris ducentas libr. et contra pacem noftram. Et 

* habeas ibi nomina pleg. et hoc breve. Tefte Meipfo apud 

* Lincoln 22 die Feb. anno reg. noil. 9"% 

* Per Confilium.‘ 

Prynn 
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Pjynn adds, that he never was able to find what Judg- 
ment was given for the King or Prior upon this Writ. 

6. In the Parliament of the fifth year of Henry IV. 
there was a petition from the Commons to the King, 
tranllated by Elfynge *, but thus entered at large on the 
Parliament Roll -f- ; 

* Item priont les Communes, q come ** (blone la cuf- 
tume de Roialme,” Seigneurs, Chivalers, Citezeins & 

* Burgeifes, a voz Parlementz de vre commandement " ve- 
nantz, illeoqes demurrantz, & a lour propres retour- 

‘*nantz,” & " lour hommes & fervantz ove eux en le dit 
“ Parlement” defoutz vrc cfpeciale protedlion & defcnfe, ne 

* devoicnt pur afcun dettc, acccmpt, trefpas, ou autre con- 

* trail qconque, eftre areftuz, ou ^en afcun manere empri- 

* fonez en le mefne temps ; & ja foit enfy q fovent foitz 
' plufours de autiels hommes venantz a voz Parlementz, & 

* autres lour hommes & fervantz durant le dit Parlement, 

* ont efte areftuz par ceux q’ ont eu plcin conifance q ceux 

* enfy areftuz furent de Parlement, ou dcs hommes & fer- 

* vantz d’iceux de Parlement, come eft dit ; en contempt de 

* vous, grande damage de partic, “ & rctardacion dcs be- 
“ foignes de vos Parlementz Pleife eftablicr, q ft aftun 

* defore en avaunt face arefter afcun tiel homme venant al 

* Parlement, come eft dit, ou afcun de lour hommes & fer- 

* Vantz en le dit Parlement, ove eux demurantz durant le 

* dit Parlement, ou alcun chofe attempte enconter la cuftumc* 

* face fyn ct ranceon a vous, & rende al partic grevc fes da- 

* mages a treble. 

* Rejpofi^o. Y ad fufficient remedc en le cas.' 


• Elfynge’s “ Manner of holding Parliaments,” p, t86. 

t Vol Jll, Page 541. N* 71. 


What 
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What this fufficient remedy Avas does not appear; Elfynge, 
arguing from the Cafe of the Earl of Cornwall mentioned 
before. N* 2. fuppofcs that as the law then ilood. ** the 
** party contemning the Privilege of Parliament was to be 
** committed to prifon, to make fine and ranfom to the 
** King, to render to the party grieved fuch damages as the 
Lords of the Parliament fhall award ; and tp anfwer the 
** King’s Steward and Marfhal, if the contempt be within 
the Verge, for the wrong done to them ; which (fays he) 
** is a greater punifhment than the Commons required ;• and 
** happily they knew it not ; but this being an antient cuf- 
** tom, and due by prefeription, the Lords thought it more 
** honourable to retain it than to enadt a new law 

This interpretation of the anfwer appears to me extra- 
ordmary, and not fo probable as what Prynn fuppofes in the 
Fourth Regiffer, p. 725. ** That the King refufed to grant 
** this their petition or pafs it into a future Handing law, 
■<* becaufe he reputed the penalties in it againH fuch as ar- 
** refted any Members or their Servants by legal procefs, 
though knowing them to be fiich * by fine and ranfom to 
** himfelf, and treble damages to the party,’ to be overharfh 
“ and penal, againll fuch who had juft cafe of adlion 
againft them, and a means to obftrudl the free courfe of 
** the common law and juftice ; their prevention of arrefts or 
** enlargement by a Writ of Privilege or Habeas Corpus, 
** which the law allowed them in fuch cafes, (if not in exe- 
cution) being a fufficient remedy, whereby the profccutor 
** loft the benefit of his arreft, and was put to the charge of 
** new procefs without any arreft, during the feffion,” 


Elfynge, p. 187. 


Ido 
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I do not however agree widi Prynn in fuppofing that this pe* 
tdtion was grounded on a violent afTault which was made, during 
the fitting, of this Parliament, on one Richard Chedder, a me» 
niaKiervant attending upon Sir Thomas Brooke, one of the 
Knights for the* county of Somerfct the fubjed<matter of it is- 
totally different, and complains only of Arrefts or Imprifonment 
hy virtue of legal procefs in Actions of Debt, Account, Tref-. 
pafs, or other Contradlj befides in Chedder’s Cafe there was a 
particular petition of the Commons in his behalf, which Hates 
a vwy different offence, and prays a very different remedy 

7. It is as follows :: 


Rot, Pari. 5. Hen. IV. N*. 78 *. 

♦ Item priont Ics Communes, ^ come toutz les Seigneurs, 

* Chivalers,. Citezeins* & Burgeis, ovc lour fervantz venantz a 
Parlement, p brief le Roy, ** en venant, demurant, & rctour- 

** nant” ils font foutz voflre protedion Roiall, & plufours mefi. 

* chiefs & difeales fovent aveignont as ditz Seigneurs, Chiva- 

* lers, Citeins, Burgeys, & lour fervantz meynales, en tem})s 

* avan dit,. come p murdre, mayhemes, 6c bateries p gentz gi- 
‘ fantz en agaite, ou autrement, dount due rcinedie n eft un- 

* qore purveu j, noihent en efpal cn ceft prefent Parlement 

* de le orrible batterie 6c malfait q’eft fait a Richard Cheddre, 

* Efquier, q fuift venuz a y ceft prefent Parlement ovefq Sire 

* Thomas Brook, Chivaler, un des Chivalers pur le Courte de 

* Somers’ 6c ineynall’ ove luy, par Johan » Salage, autrement ap- 

* pelle Savage, dount I’avant dit Richard Cheddre eft emblemiz 

* et mahemizj 6c tout fur le peril de mort : qe plcife ordeiner 
ranedie fur cefte matire,. fufiilant remedie, “ 6c pur autres 

* V0I..III. page 542, 

'* tieux 
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** tieux cafes femblables enfi,” ^ le punifTement dc luy piirra 

* doner cnfample & terrour a autres d'enfi malefaire en tempi 

* avenir ; C’eft aflaver, q fi afeune tue ou murdre afeun q’ eft 

* venuz ency foutz vre protedlion al Parlement, q’il foil ajdggc 

* Trefori, & fi afeun maheyinc ou disfigure afeun tiel enfi venuz 

* fouth protedlion, q’il pde fa mayn. Et fi aucun naufre ou 

* bate afeun de tieux enfy venuz, q’il eit la prifone-d’un an, & 

* fyn & raunfon a Roy : Et q vous pleife de vre graee efpecial 

* defore en avant de vous abftiner des elires de pardon en tiel 

* eas, faunz eeo q les parties foient pleinement aeeordez. 

* Kcjponjio. Pur eeo q Ic fait feuft fait deinz le temps de ceft 

* Parlement, foit fait proelamation la ou le dit fait fe fift, q 

* Johan. Sallagc deinz efeript appierge & foi rendc en Bank le 

* Roy deinz un quarter d’uu an apres la proclamation faite. 

* Et s’il nc le face, foit le dit Johan, atteint de le fait fuifdit, & 

* paic au partie endamagSe fes damages, au double, a taxer p 

* diferetion dcs juges du dit Bank pur le temps efteantz, ou p 

* Enqueft. s’il embofoigne, & face fyn & raunceon a volunte du 

* Roy. Et femblablement foit fait en temps a vener en cas 

* femblable.” 

The conclufion of this anfwer with refped to ** fimilar Cafes 
“ in time to come,” certainly made this a general law, and fo it 
is confidered by all the writers who have mentioned this Cafe, 
and is accordingly entered on the Statute Roll, 5th Hen. IV, 
ch. 6, and continues a fubfifting law at this day. No notice is 
taken in the anfwer, of the very rigorous punifiiments prayed 
for by the Commons againft fuch as make the aflault, or maim, 
&c. it being thought perhaps, as in the former Cafe, that the 
prefent remedy was fufficient, and therefore no new punilhment 
is created by this law for thefe offences j it only gives a remedy 
to compel the perfon complained of to appear, then to be dealt 
with according to the law as it then ftood. The title there- 
fore 
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fore of this ad, as it is in the Statute Book, ** The Penalty of 
*« making an Aflault upon any Servant of any Knight in Parlia- 
** ment,” is by no means juft j as the ftatute is only in the na- 
ture of a proclamation to compel the offender to appear, and 
declares what fliall be the penalty in cafe of non-appearance. 
This conftrudlion of the ftatute is confirmed not only by the 
opinion of Ellynge, p. 191, who fays, ** this law was made to 
** provide for him that could not be apprehended after the fad 
** done,” but by its ‘ being found neceffary, within a very few 
years after, to make another Aft of Parliament “ for the punilli- 
ment of thofe that make aifault upon any that come to the 
Parliament,” iith Henry VI. chap. 11 ; an Aft, which 
comprehends both theft points j and which, after reciting, word 
fbj: word, the penalties infliftcd by the ftatute of 5th Henry IV. 
chap. 6, upon fuch offenders as fhould not appear, goes on and 
declares, “ That if he do come and be found guilty by Inqueft, 
by Examination, or otherwift, of fuch Affray or Affault, then 
“ he fhaJl pay to the party fo grieved his double damages found 
by the Inqueft, or to be taxed by the diferetion of the laid 
“ Juftices, and make fine and ranfom at the King’s will,” 
Elfynge lays, Conftat, that the faid John Sallage did' yield 
** himftlf according to the proclamation ;” but I don’t find 
that it is any where recorded what punilhment he underwent ; 
and indeed by tlic aft of nth Henry VI. following fo foon 
after, it looks very much as if, at this period, no particular 
penalties were afeertained by the law for this and fimilar of- 
fences. 

8. The next Cafe in point of time is that of Larke, in the 
-eighth year of Henry VI. which is thus entered on the Roll ; 


VoL. I. 
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* Rot. 
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« Rot. Pari. S.Hcn. VI. N*. 57 *. 

* Priount les Communes q la ou un William Larke, Ser- 

* vaunt a William Milrede, ** venant al vre Court de iceft Par- 
** lement " pur la Citee de Londrez, en le Icrvice le dit Wil- 

* liam Milrede alors elleant. p fotiell ymagination & conje(%ure 

* de un Margerie Janyns, fuift arreftez en le Courte I’Abbe de 
' * Weftm’ de pipoudrez, p lez Officers illoe js, & d’illoe^s re- 

* moeve en vre commune Bank, ji Br’ de corpus cum caula. al 

* fuyte de dit Margerie, & ^ voz Jufticez de ^re dit Bank com- 

* maundez a ^re prifone de Flcte ; & la en prifon detenez a 

* prefent, p force d’un juggement donez envers le dit William 

* Larke, en vre dit Bank, p voz ditz Jufticez, “ fifcn au caufe q 
" le dit William Larke fuift condempne al fuyte de dit Marge- 
** rie, en vre dit Bank, en un a£tion de trefpasr>« cez dama- 
**gez de ccviiiti. vis. viiid'. dcvaunt le jour de fummo- 
** nez de iceft Vre Parlemfent, come pur fyne a Vous a faire,, 
** purceo q le trefpas fuift trovez ove force & armes.” Pleafe 

* a vre Roial Majefte de confiderer, coment “ le dit William 
“ Larke, al temps de dit arefte, fuift en la fervice le dit Wil- 
“ liam Milrede, fuppofant verraiment, p- la previlcge de vre 
** Court de Parlement, d’eftre quietez de toutz areftez, durant 
** vre dit Courte, forprife pur trefon, felonie, ou fucrte de peesj” 

* d’ordeigner p au^rite de mefine vre Parlement, q le dit Wil- 

* liam Larke purra eftrc deliverez hors de Vre dit prifon de 

* Flete, le dit condempnation, juggement & execution, ou. afcun 

* dependantz fur icell envers & fur lay nient obftant. Salvant 
‘ toutz foitz au dit Margerie, & a cez Executours, lour exe— 
‘ cution hors de dit Juggement envers le dit William Larke, 

* aprcs le fyne de dit Parlement j & auxi de grauntier p 
**audtorite fuifdite, q null de voz ditz Lieges, c'eft alTavoir, 


♦ Vol. IV. page 357, 


Seigfirs, 
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Scignrs, Chivalers pur voz Countees, Citezcins, Burgeys, au 
** voz Parlementz defore a venirs, lours fcrvauntz & familicrs, 
** ne foient afcunement areftez, jne eii prifon deteynez, durant le 
** temps de voz Parlementz, fil ne foit pur trefon, felonie, ou 
** fucrte de pees, come defuis eft dit.’*^ 

* Rejponjio. Le Roi, ^ advis des Seignrs Efpirltuclx ^ Tem- 

* porelx, & a les efpeciales requeftes des Communes, efteantz 

* cn ccft prefcnt Parlement, ** & auxint de I’aftent du Counleill 
** du Margeric Janyns nomez en ceft Petition,” voet & graunte 

* P auftorite du dit Parlement, q William Larke nomez en la 

* dite Petition, foit deliverez au prefent hors de la prifon de 

* Flete. Et ^ la dit Margerie, apres le fyne de ceft Parlement, 

* ait fa execution del juggement, q'ele aveit envers le dit Wil- 

* liam, en le commune Bank, ftcome U eft continuz en mefme 

* la Petition, cn mefme la forme come ele dcuft avoir eu, ft fon 

* dit juggement un^s ne feuft execut. Et q les Juges del dit 

* Bank facent au dite Margerie, apres la fyn de ceft Parlement, 

* execution du dit juggement, ^ Capias ad fotisfaciend’, & ^ 

* Exigent i & auxint focent procefle pur nre Sr le Roi, pur fon 

* fyne envers le dit William, p Cap’ & Exigent, iicome eux fer- 

* roient, ft le dit William unqs n’uft efte pris ne emprifone, p 

* caufe du juggement fuifdit.— -Et outre le Roi voet, p autorite 

* de mefoie Parlement, q le Chauncellcr d’Engleterrc pur le 

* temps efteant, depuis le fyn du dit Parlement, face Commif- 

* fions as divers perfones p fa diferetion affigners, de prendre le 

* dit William, & luy deliverer au Gardein de Flete, qi foit tenuz 

* de luy receiver & garder, tan- q gree foit fait a I’avauntdite 

* Margerie, de la fomme p luy recoverc p le juggement defuif- 
‘ dit, & au Roi, de ceo q a luy appartient ccllc partie. Et i 

* icell deliverance au dit Gardein, foit de mefme I'elFeil pur la 

* dite Margerie, come ferroit execution pur luy fait per Capias 
‘ ad fatisfaciend', afeune variance p la didc Petition, ou I’cn- 

D 2 * dorfement 
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' dorfemcnt d’icell’ & le recorde du dit recoverer, ou afcun 
* autre chofe nient contrefteant. “ Et qaiit a la remanent de 
** la Petition, Le Roi s’advifera.” 

This is the Cafe to which Sir Edward Coke refers, when 
lie fays, in the Fourth Inftitute, p. 2 5, ** Privilege of Parlia- 
ment in Informations for the King. — Generally the Privilege 
** of Parliament does hold, unlcfs it be in three. Cafes, viz. 
“ Treafon, Felony, and the Peace." The Commons certainly 
declare it to be their opinion, that they had clearly the Privilege 
of being free from all arrefts, during the Parliament, except for 
** Treafon, Felony, or Surety of the Peace But when at the 
clofe of the petition they pray, that for the future it may be 
** enacted into a law, that no Knights, Citizens, or Burgefles, 
“ or their Servants, may be arrcftcd or detained in prifon during 
** the Time of Parliament, ejccept for Treafon, Felony, or Surety 
** of the Peace the King refufes their requeft, and gives a 
Parliamentary Negative ; and therefore, the more natural con- 
clulion to be drawn, as well from the petition itfelf as from the 
King’s anfwer, appears to be. That, at that time, this propolition 
was not acknowledged to be law in the extent in which the 
Commons laid it down 

The Iloufe of Lords in their anfwer to this Cafe, when 
cited by the Attorney General in Lord Arundel’s Cafe fup- 
pofe the ground upon which the King gave this negative to 
have been, that the latter part of th.e Bill did comprehend 
more than it was fit the royal alTent Ihould be given unto, 

* It feems difficult to afeertain pre« provided for, the King would confent to 
c itely what the meaning of the King's no general law on the fubjedt. 

Negative is.— Perhaps it meant nothing ^ Elfyngc, p. 217. 
mure than that, the particular Cafe being 


or 
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** or more than wais, or at this day is, the Law of Parliament y 
" for it is, that no Member of either Houfe be arrefted or 
** detained in prilbn ditfing the Parliament, faving in thefe 
** three Cafes. To be arrefted, is to be taken by the officers, 
** by procefs, or otherwife : To be detained in prifon, is either 
** to be detained after an arreft, or after a commitment from the 
** bar of fome court, which is never called an arreft, though 
** in truth it be one. So that the Bill defired, not only that 
** none ftiould be arrefted or detained upon any arreft, during 
** the Parlianicnt (which is the only Privilege fuppofed in the 
** body of the Bill) but alfo, that none ftiould be detained in 
** prilbn during the Parliament j whereas there is no doubt, 
but that any of the Houle of Commons or their fervants, or 
** the fervants of Lords, being detained in prifon upon an exe- 
** ciition, ferved upon them before the Time of Privilege of 
** Parliament, or being in exccutiofi, in any other ordinary 
** courfe of juftice, before that time, ought to be detained ftill, 
** as it is pradliled at tin's day. And accordingly, alfo a fourth 
** limitation is added to thofe three, in the 31ft Henry VI. 
** in Thorpe’s Cale, where Trcafon, Felony, Surety of the 
“ Peace, and Condempnation before the Parliament are the 
cafes excepted ; fo tliat there being more alkcd by the Bill 
“ than the Privilege of Parliament allowed, there was reafon 
enough why the King alfented not to it.” It is certainly 
impoffible at prefent to determine precilely on what ground 
the King refufed to grant this part of the petition : I’uppofing 
the explanation given by the Houfe of Lords to be the true 
one, it was by no means neceflary to give a general negative 
to the whole of the prayer; the King’s anfwer might in this, 
as it had done in many other cafcs, Jiave qualified the gene- 
ral words of the petition, and have enabled, That perfons 
** intitled to Privilege ftiould not be arrefted, or detained in 

prifon 
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■** prlfon on any arrcft made during the time of Parliament, 
** except for Trcafon, Felony, or Surety of the Peace,” which 
would not have included perfons in elocution on condemnation 
before the Parliament, and yet would have fatisfied the Com- 
mons, by declaring the law in as large a fenfe as they themfeivcs 
explained it in the former part of the petition. Such however 
are the doubts, and fo different are the opinions which may be 
formed from this Record, as to the queftion of ** What the 
“ Law of Privilege really was at that time,” that the con- 
clufion drawn by Sir Robert Cotton in his Abridgement, p. 596, 
** that herein it is to be noted, that there is no caufe to arrefl 
** any fuch man, but for Treafon, Felony, or the Peace,” 
(though the remark of fo learned an antiquarian, ought not to be 
haftily and rafhly adopted. 

9. In the tenth year of Henry VI. the following Record is 
entered on the Roll, N“. 39*. 

* Priont les Communes, ^la ou “ Chivalers, Citizeins, & 
Burgeiz, venauntz a vre Parlcment p vre commaundement, 
** de droit & p le ley devoient au dit Parlement franchement & 
** peliblement venir, la repairerc & demurer, & lalvement p 
“ temps covenable retourner j” que plcafe a vous, tres foveraigne 
•* Sr, d’ordiner p audtorite de ceft prefent Parlement, q fi afeun 

* trefpas, offence ou damage ad eft, ou ferra fait, as perfons des 

* Chivalers, Citizens ou Burgeis, ou a lour fcrvauntes, ou a 

* afeun d’eux venuz a ceft prefent Parlement, p vre commaunde- 

* ment ; ou as Chivalers, Citizens ou Burgez, a eflers a venir a 

* ^rc Parlcment cn apres, ou de vous heires j q le partie q foy 

* fonte ou fentera iftint greve, ait breve de trefpas fur fon cas. 


• VdU IV. page 404. 
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* vers cefly ou ceuz q luy ad fait, ou ferra tielx trefpas, offence 

* ou damage, diredle all Vic*, ou les trefpas, offence ou damage 
« eft, ou ferra fait, au tiel partie greve, retournable devaunt vous 

* en Bank y iflint q jp entre la date du dit Bfc, & le jour de rc- 

* tourne d’ycell, fbit contenuz refjpace de deux mois; deinz 

* quele temps, a le Countee a tenur’ profehein apres le livere 

* du dit bfe, meflne le Vifeount fra Proclamation, q cefly 

* q fait ou ferra tielx trefpas, offence au damage, foit devaunt 

* vous nre Seignur, en vre Bank fuifdit, pur refpoundre all 

* partie q foy fente ou fentera iflint greve, a Ic jour contenuz 

* deinz mefme le breve j iflint q ^ entre le dit Countee, & le 

* jour de retourne du dit bSe, fbit I’efpace de xv jours ; a quele 

* jour cefly q ad fait ou ferra tielx trefpas, oftence ou damage, 

* & le Proclamation p le Vifeount tefinoigne, nc veigne, fbit it 
« atteint del fait fuifdit, & maundent adonqs lez ditz Juftices 

* un breve diredle al dit Vifeount, d’pnqucrer des Damages q le 

* partie greve ad fuffiert, p’ I’enchefon del trefpas & offence 

* fuifdit, & renquifltion p luy apprendre, de retourner devaunt 

* eux a certeine jour ; iflint q. le partie greve ait execution p* 

* agard des ditz Juftices de ccs damages, au double de cco q^ 
‘ ferra trove devaunt le dit Vifeount ; Sc fli a jour^de retourne du- 

* dit ble, cefly q ad fait ou ferra tielx trefpas, offence ou 

* damage, veigne devaunt les ditz Juftic’, Sc foit trove culpables,. 

* pale adonqs all partie q foy fente ou fentera^ iflint greve fes • 

* damages au double auxi See. 

‘ Rejponfio. Le Roy sadvifera.’ 

Sir Robert Cotton in his Abridgement of this Record, p. 605;, 
calls it ** A Motion for fpeedy redrefs of and in the a(ftions of' 
“ all fuch as were or fliould be of the Commons Houfe.’” 
With refped to the former part of the petition, which defires a 
remedy to compel the offender to appear j I apprehend there; 

A was 
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Avas already an aft of Parliament to this effed, made but a few 
years before in Chedder’s Cafe, 5th Henry IV. the purport of 
which is almoft the lame with that prayed for in the prcfent 
petition, and therefore a new law upon this fubjed was un- 
ncceflary ; with regard to the punifliment of the offender, wheii 
he fliould deliver himfelf up to juftice, it is remarkable how 
much more moderate the Commons are in their prefent demand 
than they had been in the former cafe, as they ^dcfire nothing 
more than that the party fo committing the trefpafs, offence, 
** or damage to the perfons of the Members or their fervants, 
** and being found guilty, fhould pay to the party aggrieved 
** his double damages.” And yet even to this the King refufcs 
his afTcnt, leaving them to obtain redrefs according to the law 
as it then flood. 

10. However, the next o^ear, the fame mifchief continuing, 
and it being found neceflary, from the frequent aflaults made 
on Members attending their .duty in Parliament, to apply 
fome more fpeedy and effediial remedy than what the common 
law allowed, the Houfe of Commons again are obliged to 
petition the King for redrefs, which they do in the following 
manner : 

* Rot. Pari. II Hen. VI. N’. 60 *. 

* Item, priount les Communes, q come au Parliament tenuz 

* a Weftin’ lendemayn de Scint Hillarie, Tan du reigne le noble 

* Roy vre aiel quint, entre autres foit contenuz en la fourme 

* q’enfuyt; 

** Item, pur ceo ^ Richard Chedder, Efquier, quy fuift venuz 
^ a ceft prefent Parliament ovesq Thomas Brooke, Chivaler, 

♦ Vol. IV. page 453. 


•>* un 
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** un des Chivalers efluz en mefme le Parliament pur le Countc 
*♦ de Somers’, & mayneall ove le dit Thomas, fuift horriblemcnt 
** naufrez, emblemez & maheymcz, 5 John Salege, autrement 
** appelle John Savage •, ordeine eft & eftablie, ^ tant ^ le dit 
** horrible fait fuift fait deinz le temps du dit Parlemcnt, ^ Pro- 
“ clamation foit fait la ou mefme I’orrible fait fe lift, le dit 
“ John appiergc, & foy rendc en Bank le Roy, deinz un quarter 
**d’an apres'la Proclamation faitj & s’il ne face, foit mefme 
ccluy atteint de la fait fuifdit, & paie al partie greve fes da- 
“ images a double, a taxer p difcrction dcs Juftices du dit Bank 
** pur Ic temps eftcantz, ou p enqueft s’il bofoigne, &c face fyn & 
** raunccon a la voluntee du Roy : Et outre ceo, accordez eft en 
“ Parlement, q femblablement foit fait en temps a venir en cas 
“ femblable,” ficome " en le dit Eftatuit,” pluis au pleine eft 

* contenuz. Et ore eft enfy, q’en mefme ceft prefent Parlia- 

* ment, un graund alTaut & affraie entountre la peas nre tres fo- 

* vereigne SI’ le Roy, eft fait a Richard Quatremains, un des 

* Chivallers pur le Countee d’ Oxenford en ceft prefent jPar- 

* liamcnt, 

* Sur quoy pleafe a nre Sf le Roy, p auftorite de ceft prefent 

* Parlement d’ordeigner, q li afeun affraie ou affaut foit ftiit, ^ 

* afeun perfonc, a afeun Chivaler, Citezin ou Burgeys, venuz a 

* ceft prefent Parlemcnt, ou a afcun Chivaler, Citezyn ou Bur- 

* geys, ellier au Parliament en temps a venir j j Proclamation 

* foit fait la ou mefme I’affaut eft fait, ou temps a venir ferra 

* fait, q celuy q face tiel allaut ou affraie, foy rende en Bank le 

* Roy, deinz un quarter d’un an apres la Proclamation fait ; & 

* s’il ne face, q’il foit atteint de le fait fuifdit, 6c paie al partie 

* greve fes damages au double, a taxer le diforetiou des Juf. 

* tices du dit Bank pur Ic temps efteantz, ou enqueft s’il bo- 

* foigne, & face fyn & raunccon a la voluntee du Roy’. Et s*U 
' veigne & trove foit coupable p enqueft, jp examination, ou en 

I. E * autre 
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* autre manier, de tiel affraic oa aflixut, pale il donqes al partic 
‘ enfy grcvee fes damages a double, trovez p le enqueft, ou a 

* taxer p Ic diferetion des ditz Juftices, & face fyn & raunfeon 

* a la volunte Ic Roy, come defuis eft dit. 

* Refponfio. Le Roy voet, q ft afeun aftaut ou affraye foit fait 

* a afeun Seignr Efpiritucl ou Temporell, Chivaler de Countee, 

* Citezein ou Burgeis, venuz au Parlement ** ou au Counfeil du 
** Roy ” g fon commandement, & la efteant 6c .entendant au 

* Parlement, “ ou au Counfeil q’adonqs foit Proclamation fait 

* p trois jours fcveralx, en la pluis overt lieu de la Villejou 

* I’aflaut ou affraye fuift eniy fait, q la partic qi face tiel Taffaut 

* ou affraie, foy rendc devaunt le Roy en fon Bank, deinz un 

* quarter d’un an apres la Proclamation fait, s’il foit cl temps du 
‘ termc, ou autrcirent all prochein jcur en temps de tenne, en- 

* fuant le dit quarter, a fxire 6c rcceivere cn mancre come il efte 

* defire p la Petition.' 

And from this petition and anfwer the A&. of iith Kcnry VI. 
ch. 1 1, “ For the puniniment of thofe that make affault upon 
** any that come to the Parliament,” is drawn up and entered 
on the Statute Roll j and, as I obferved before under Chedder’s 
Cafe, not only enforces the proviuons cf the 5th Henry IV. 
ch. 6, to compel the appearance of the offetrier ; but, on his 
convidion, gives double damages to the party grieved, with fine 
and ranfom to the King *. 

II. Not- 

♦ The very ingenious Author of Ob- I am almoft afliamcd to take notice of ; 
** fervations on the StatuteS| chiefly the he fays, that it deferves notice that 

more iMiticnt,” has, in a note in his ‘‘ Richard Chedder (this fliould be "John 
Commentaries on the 5th Henry IV. Salage\ the names are right in the text) 
ch. 6, pag'i 301, made a flight miftakc, “ on funendeiing himfelf is to make fa- 
which, in a work abounding with fuch a tisfailion, either by the award of the 
variety of ufeful and excellent learning, ‘‘ Judges of the King’s Bench, or by a 

Jury : 



27 


chap. I. End of the* Reign of Henry VIII, 

II. Notvvith (landing thefe repeated Ads of Parliament to 
fccure the Members of both Houfes from any infults on their 
perfons, fuch was tlie licentioufncfs of the times, or rather, fo 
How and incffeduaj were the remedies given by thefe laws, 
tliat in a very few years the Commons again apply to tlie 
King for further provilions to fupprefs tliis very dangerous 
pradice. 


‘ Rot. 23 Hen. VI. N'. 41 *. 

‘ Praycn the Coi..inuncs in this prefent Parlement allemblcd, 

* that it jileafe unto the Kyiig oure Soveraigne Lorde, by thavis 

* of his Lordes Spiritiiell and Tcmporell in the feid Parlement 

* beyng, to ordcinc, eftable- and audorilc in the feid Parlia- 
‘ ment, an I by andoritc of the tame; that, if any perfon or 

* perlbncs make any aflault or affray upon the feid Lordes or 

* Comii. lines, or upon any of heirs •* beyng in the feid Par- 
“ liament, or from thens retournyng homewank” or upon any 

* Lord, Knyght of the Shire, Citezein or ILirgeis, at any tyine 
‘ hereafter by the Kynge’s cominaundcintnt comyng to high 
“ Court of Parliament, there abiilyng, or from thens retourn- 
“yng to his dwcllyng place,” that then the Lid Lord, Knyght 

* of the Shire, Citefein or Burgeis, upon wliom fuch alJiiult or 
‘ affray is made, have fuch Writtc or Writtos of ihocLuiation, 


Jury : and I do not rccollcil an in- 
“ Itancc oi fuch an akernativc.*' Now, 
it is clear that the ac> 5 Henry IV. ch. 6 , 
is made in orth-T to con.pel Sufage 

to I'urrciulcr, and that thefe penalties are 
only to take place if he docs not appear 
within three months.— However, in the 
Statute of nth Henry VI. ch. ir. 
wlicrciii it is declared what punifliment 
£hall for the future be inflicted on fuch 


offenders when they do furren k'r ; it is 
enacted, that if he come and hr found 
guilty by inquejl^ by exatninauon or 
‘‘ otherwij\ of fuch affray or ii[fi4ult^ that 
“ he fliall pay to the party fo r^rieved his 
“ double damages found by the inqucfl, 
** or to be taxed by the diferetion of tlie 
faid Juftices, and make fine and ran- 
fom at the King’s will.” 

♦ Vol. V. page III. 
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* as by an Ait in this faide prefent Parlement for Sr Thoma» 

* Parr’ Knyght> is in like cas ordeined to be hade, to be directed 

* to fuch Shirif or Shirifs where the tre^as is fuppofed to be 

* done, retournable or retournables at eny day to be delircd by 

* the fame partie compleignant, afore the Kyng in his Benchc ; 

* the fame partie compleignant.. to have therupon fuch appance,. 

* or els upon ye defiute of appaunce of the perfon or perfones 

* upon whom it is in that partie compleigned, fych execution^ 

* as is ordeined alfo in the faid Ade, for ye feid Sr Thomas. 

* Rejpmfio^ Soient * I’Eltatutz faitz devaunt ccz heures en 
ceft partie. tenuz, gardez & obfervez, en toutz poyntes.’ 

I cannot, upon the molt accurate iearch. find any thing re» 
lating to this Sir Thomas Parr, either in the Records themfelves, 
the Statutes, or the Parliamentary Hiftory, and am therefore at 
a lofs to know what partici^lar remedy he had obtained on this 
occadon. 

12. The next in point of time is the famous Cafe of Thomas 
Thorpe, who was Speaker of the Houfe of Commons, and be- 
ing arreded at the fuit of the Duke of York, and then in prifon/ 
the Commons make the following application to the King fo? 
his releafe : 

* Rot. Farl. 31 & 32 Hen. VI. N% 25, 26, 27,28, 29*f*. 

* 25. Fait a remembrer, ] le dit quatorzifme'jour de Feverer, 

* I’an fuifdit, les Communes, “ 3 certeyns de lour Com-. 
“ paignons,” fircnl requeft au Roy, ** & les Seighrs Efpi- 
** rituelx & Temporelx” en le dit Pariement efteantz, qu’eux^ 

» That is, the Statutes of 5 Henry IV, ch. 6, and xt Henry VI, ch. ii; 
t Vpl, V. page a39.and 240. 


peud^nt 
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* peuflent avoir & ensjoier toutz tielx Libertees & Privileges, 

* come ount efte accuftnmcs & d’auncien temps iifez pur 

* venantz au Parlement; & concordaunt a mefrnes les LibertceS 

* & Privileges, q Thomas Thorp lour commune Parlour, & 

* Walter Rayle, Membres de le dit Parlement, adonqes efteantz 

* en prifon, peuflent aler a lour large & libertee, pur le boon 

* efploit du dit Parlement. 

* 26. Item, the Friday the xv day of Feverer, it was opened 

* and declared “ to the Lordes Spirituelx and Temporelx 
“Jbeyng in the Parlement Chambre,” by the Counfaill of the 

* Duke of York i That where Thomas Thorp, the Monday 

* the . . . day of the moneth of the yerc of the reigne 

* of Kyng Harry the Sexte xxxi, came to the place of the 

* Billiop of Durham, and then and there tokc and bare away 

* certeyn godes and cateles of the feid Dukes, agayn his will 

* and licence ; and theruppon the fame Duke earned and toke 

* an aftion by Bille i^ Michell terme laft paft agayn the feid 
‘ Thomas, in the Court of th’ Efehequer, accordyng to the Pri- 

* vilegge of the fame Court, for fomuche that the fame Thomas 

* was oon of the Court, by which Privelegge he ought to be 

* enpleted in that Court of th’ Efehequer in fuche cafes, and in 
‘ noon other Court ; to the which Bille the feid Thomas wil- 

* fully appered, and had diverfe dales to emparle atte his re- 

* quefte and defire, and to the faid Bille and Adtion aunfwcred 

* and pie ted not gylty ; Whereuppon ther was awarded in the 

* feid Efehequer, a Venire Fac’ to the Shirreve of Midd’, rc- 

* tornable in the feid Efehequer, and there by the Jurre that 

* paired betwene the faid Duke and the faid- Thomas, it was 

* founde that the fame Thomas was gylty of the trefpas con- 

* teigned in the feid Bille. And the lame Jurr’ alTelTed the 

* dampmages to the faid Duke for the feid trefpas to a mK., 
and for his cofees xli>, and therupon juggement was yeven in^ 

* the 
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* the fcid Efchequer, and the faid Thomas accordyng to the 

* cours of the lawe was committe to the Flete, for the fyne be- 

* longyng to the Kyng in that bchalve. And thereupon it 
‘ was praied humbly of the bchalve of the feid Duke, that it 
‘ fliuld like theire goode Lordfliips, confidcryng that the faid 

* trcfpas was doon and committe by the faid Thomas fith the 

* bcgynnyng of this prefent Parlcment, and alfo the faid Bille 

* and Adlion were take and earned, and by procefle of lawe 
‘ juggement theruppon yeven agayn the ftid Thomas, “ in 
“ tyme of vacation of the fame Parlcment, and not in Pa^l c- 
“ liicnt tyme and alfo that if the faid Thomas lluild be re- 
‘ leffcd by Privelcggc of Parlcment, or the tyme that the fcid 

* Duke be fatisfied of his faid dampmages and colics, the fame 

* Duke fliould be withoute remedie in that bchalve j that the 

* fcid Thomas, accordyng to the lawe, be kepte in warde to the 

* tyme that he have fully cotUent and fatisfied the faid Duke of 

* his faid dampmages and colics : The^ feid Lordcs Spirituclx 

* and Temporclx, not entendyng to empeche or hurt the Li- 

* her tees and Privelegges of theym that were comen for the 

* Commune of this lande to this prefent Parlement, but cgally 

* after the cours of lawe to mynyllre Juftice, and to have 

* knowlegge what the lawe will wey in that bchalve, opened 

* and declared to the Jullices the prcmilTez, and axed of theym 

* whether the feid Thomas ought to be delivered from prifon, 
‘ by force and vertue of the' Privelegge of Parlanient or noo. 

* To the which quclUon, the chefe Jufticez in the name of all 
‘ the Julliccz, after fadde communication and mature delibera- 

* tion hadde amongc theim, aunfwered and faid } “ That they 
“ ought not to aunfvvcre to that quellion, for it hath not be 
“ ufed aforetyme, that the Julliccz Ihuld in cny wyfe determine 
** the Privelegge of this high Court of Parlement ; for it is lb 
** high and lb mighty in his nature, that it may make lawe, and 

3 “ that 
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** that that is lawe it may make 1100 lawe ; and the dctermi- 
" nation and knowlegge of that Privelegge belongeth to the 
«* Lordes of the Parlement, and not to tlie Juftices. 

" a/. But as for declaration of procedyng in the lower 
** Courtes, in fuche cafes as writtes of Superfedeas of Prive- 
** legge of Parlement be brought and delivered, the faid chief 
** Juftice faid, that ther be many and diverfe Superfedeas of 
*t Privelegge of Parlement brought in to the Courtes, but ther 
“ ys no generall Superfedeas brought to furcefle of all proceflesj 
for if ther ihuld be, it ihuld feetne that this high Court of 
** Parlement, that miniftreth all juftice and equitee, Ihuld lette 
the procelTe of the commune lawe, and fo it fluild put the 
** partie complcynaunt withoute rcinedic, for fo muche as 
adlions atte commune lawe be not determined in this high 
“ Court of Parlement j and if any perfone that is a membre of 
“ this high Court of Parlement be arefted in fuche cafes as be 
“ not for treafon or felony, or fuerte of the peas, or for a con- 
“ dempnation haddc before the Parlement, it is ufed that all 
“ fuch perfones fliuld be relcllld of fuch arrcftcs and make an 
“ attourney, fo that they may have theire fredom and lihertce, 
“ frely to entende upon the Parlement.” 

* 28. After which anfwere and declaration, it was thorowly 
‘ agreed, aflentid and concluded by the Lordes Spirltuclx and 

* Temporelx, that the feid Thontas, accordyng to the lawe, 

* fnuld remayne ftille in prifon for the caufes abovefaid, the 

* Privelegge of the Parlement, or that that the fame Thom n 

* was Speker of the Parlement, notwithftondyng ; and that tJic 

* premilfes ftiould be opened and declared to theym tliat were 

* cofiien for the Commune of this land, and that they ihuld be 

* charged and commaunded in the Kyngts name, that they, 

* with all goodly haft and Ipedc, procede to th’ eledtion of an 

* other Speker. The which premifles, forafiiiocJic as tliey 

* were 
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' were materes in lawe, by the commaundement of the Lordes 

* were open’d and declar’d to the Commons, by the mouthe of 

* Walter Moyle, oon of the Kynges Sergeauntz atte lawe, in 

* the prcfcnce of the BisHiop of Ely, accompanycd with other 

* Lordes in notable nombre j and ther it was commaunded and 

* charged to the faid Commons, by the feid BisHiop of Ely in 

* the Kynge’s name, that they fliuld precede to th’ eledlion of an 

* other Speker with all goodly haft and fpede, fo that the 

* materes for the which the Kyng called this his Parlement 

* might be preceded yn, and this Parlement take goode and 

* effedtuell conclufion and ende. 

* 29. Item, Sextodecimo die Februarii tunc prox’ fequen’, 
‘ prefati Communes, per quofdam de Sociis fuis declarave- 

* runt Dominis Spiritualibus & Temporalibus in prefenti Par- 

* liarnento, quod ipfi, mandatum ex parte Domini Regis pridie 

* fibi injundum cum omni diligentia exequentes, elegerunt loco 

* prefati Thome Thorp, Thomam Charleton Mi litem Prelocu- 

* torem fuum, humillimc deprecando quatinus prefatus Dominus 
‘ Rex hujufmodi eledionem vellet acceptare. Quibus, per 

* Dominum Cancellarium Anglie, de mandate didli Domini 

* Regis, & avifimento Confilii fui, extitit refponfum, ** Quod 
** idem Dominus Rex de eledione prefati Thome Charleton 
“ fc bene contentavit,” injungendo eis quatinus ad expedi- 

* tionem negotiorum Parliamenti predidi cum omni diligentia 
‘ procederent,’ 

It appears from the Fourth Regifter, p. 683, that the 
“ Parliament was adjourned from the 2 2d of November to the 
“ 1 ith day of February next following Or, as is perhaps 
more accurately ftated in the fccond volume of the Parlia- 
mentary Pliftory, p. 270, that the Lord Chancellor, on the 2d 
day of July, prorogued the Parliament to Reading to the 7th 

day 
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day of November following j and that on that day it was from 
thence adjourned to the iith day of February, and then pro- 
rogued to the 14th of February: — “ That the Duke imme- 
diately after the adjournment fued Thorpe in the Exchequer 
” by Bill, and profecuted him Co clofe, though Speaker, and a 
Baron of the Exchequer, in his own Court, that between 
“ the 23d of October and nth of February, he got both a 
“ verdidt againft him by a Jury of Middlefcx for one thoufand 
“ pounds damages, and ten pounds cofts of fuit, and likewiie a 
“ judgment, and took and detained him prifoner in the Fleet 
thereon, between this adjournment and the Parliament’s 
meeting, fome few days before their rc-aflembling.” 

Indeed the method of proceeding, as well as the expedition, 
that was ufed throughout the whole of this Cafe, appears at 
firft fight very extraordinary j Firft, that the Commons fiiould 
apply to the Lords, as well as to the King, for redrefs in a 
matter in which their own Privileges were eflentially concerned : 
Secondly, That, notwithftanding the opinion of the Judges 
mofi: fiirmally declared, " That perfons arrefted for any other 
** caufe than for Treafon, Felony, or Surety of the Peace, or 
** for a Condempnation had before the Parliament, ought to be 
releafed,” the Lords fhould adjudge that Thorpe, who came 
within none of thefe deferiptions, fiiould according to the law 
remain ftill in prifon : And thirdly. That the Commons fiiould 
fo eafily acquiefee in this decifion, and immediately proceed to 
the elcdtion of another Speaker } and the whole of this tranfac- 
tion was but the bufinefsof three days, the 14th, i5tb, and 16th 
of February. 

But when we compare the uncommon expedition with 
which this very important affair was hurried over j the Judg- 
VoL. I. F ment 
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ment of the Lords, fo diredtly contrary to the conclufion which 
ought to have been drawn from the opinion delivered by the 
Chief Juftice; the command of the Bilhop of Ely to eleft 
another Speaker, fignihed immediately fubfequent to the judg- 
ment, and, as fir as appears, without any communication with 
the King j and the obedient fubmiflion of the Commons ; I fay, 
all thefe circumftances, being compared with the very high 
iituation in which the plaintiff Richard DulCb of Yprk then 
flood, who was, as appears from the Parliamentary Hiflory, 
that very day, the j 4th of February, appointed Prefident in the_ 
faid Parliament, and was himfelf prefent, and took a part in the 
hearing of his caufe, may be thought fully to juflify the opinion 
of Sir N. Rich, who, when this precedent was cited in a debate 
on the 8th of March 1620, fays, “ It is a Cafe begotten by the 
iniquity of the times, when the Duke of York might have 
an overgrown power in it j and I therefore Nvifh it may not be 
.** meddled with*.” 

13. In the 39th year of Henry VI. the Commons petition 
the King in favour of Walter Clcrke, a Member then in 
prifon : 


* Rot. Pari. 39. Hen. VI. N*. 9 -f*. 

* Item, quedam alia Petitio exhibita fuit eidem Domino Regi 

* in Parliainento predidto, per prefatos Communes, fub eo qui 

* fcquitur tenore : 

* To the Kyng oure Soverayne Lord ; Prayen the Commons, 

* for als moch that grete delayc hath been in this Parlement, 

* be that that Waultcr Clerke Burgeyes of Chypenham in the 
‘ Shire of Wiltes’, which com by your high commaundement 

t Vol. V. p. 374. 

♦ to 


♦Comraens Journals, Vol. I. p. 546. 
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* to this youre prefent Parlemcnt, and attendyng to the Hime in 

* the hoiife for the Ccinmeiis acculluincd, the fredome of which 
‘ Commens foo called, hath ever afore this tyinc been and 

* oweth to he, the fame Commens to have fre commyng, 

* goyng, and there abidyng ; ayens which fredome, the feid 

* Waulter was, after his faid commyng, and duryng this your 

* prefent Parlemcnt, arefted at your fate, for a fyne to be made 

* to j'oure Uighnes, and imprifoned in the Counter of London, 
‘ and from thens remoeved into your Efchekcr, and then com- 

mitted into your pryfone of Flete, afwell for xl'K. in which he 

* was condempned to youre Highnes, and alfo for xx Mark’, 

* in which he was condempned to Robert Ballet, in an action 

* of trelpas, and allb for xxli. in which he was condempned to 

* John Payne, in an a^ion of mayntenaunce, and for the fynes 

* due to youre Highnes in the fame condempnation j and lithen 

* that committyng, the feid Waulter was outelawed at the futc 

* of the faid John Payne, and for that and other premilles, in the 

* fame prylbn of Flete is reteigned, ayens the Libertees and 

* Fredomes ufed, had and enjoyed afore this tyme by youre 

* feid Commons. 

* Pleafe it youre Highnes, in efchewyng the feid delaye 

* caufed by tlic premifles, by th’avis and aflent of the Lordes 

* Spirituell and Temporell in this prefent Parlemcnt aflembled, 

* and by audiorite of the fame, to ordeyne and ftablyfsh, that 

* your Chaunceller of Englond have power to diredl youre 

* Writte or Writtes to the Warden of the feid prifon of Flete, 

* commaundyng hym by the fame, to have the feid Waulter 

* afore hym without delaye, and then hym to dyfmyflc at large, 

* and to difeharge the feid Warden of hym, of and for every of 

* the premifles, fo that the Icid Waulter may tende daily of this 
‘ youre Parlemcnt, as his dutc is to doo. And that by the feid 

* audorite, nouther your feid Chaunceller, Warden of Flete, nor 

F 2 * any 
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* any other perfone nor pcrfones, in eny wife be hurt, endamaged 

* nor greved, becaufe of the feid difmifl’yng at large of the feid 

* Waulter. Savyng alway afwell to you, Souverayne Lord, 

* youre execution of youre feid xLli., and of youre feid fyne, and 

* all other youre interefe in that partie, as to the feid ‘Robert 
‘ BalTct, and John Payne, and iche of theym, their execution in 

* the premilTes, after the diflblvyng of this your prefent Parle- 
‘ ment, the feid areft of the feid Waulter, and the feid com- 
‘ mitting and prifonyng of hym to Warde notvvithftandyng j 

* alfo plcnerly and effedlually as if the fame Waulter at eny 

* tyme for any of the premifles never had been arefted nor 

* committed to Warde : Savyng alfo to youre feid Commens 

* called nowc to this youre Parlement, and their fucceflburs, 

* their hole Libertces, Fraunchifes and Privileges, in alfe ample 
‘ fourme and manere as your feid Commens at eny tyme afore 
< this day have had, ufed and enjoyed, and oweth to have, ufe 

* and enjoye, this prefent Afte and Petition in eny wife not- 

* withftandyng. 

* Qua quidem Petitione, in Parliamento predidlo ledla, au- 

* dita & plenius intellefta, de avifamento & alTenfu Dominorum 

* Spiritualium & Temporalium in didlo Parliamento exiften’, & 

* ad requilitionem Communitatis prediile, reljwndebatur eidein 
‘ in forma fcquenti ; 

* ReJ'ponfio, Lc Roy le voct.’ 

On comparing this Cafe with that of Lark, N*. 8, who was 
likewife a prifoner in Execution ou a Judgment, and was re- 
leafed by Aft of Parliament, faving to the creditors their right 
of taking him again in execution when the time of Privilege 
/hould expire, I cannot find upon what particular ground it was 
thought neccllary, in the prefont inftance, to indemnify the 
Chancellor for ilTuing the writ for his difeharge j or the Warden 

of 
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of the Fleet for obeying it. Elfynge, p. *45, raifes a ftill further 
doubt. “ Whether there was even a neceflity for an A<Sl of Par- 
“ liament to deliver the party privileged out of execution." 
He fays, There may be much difpute upon this quellion. 
“ The ftrongeft allegation againd: it is, that it will prejudice the 
“ plaintiff’s execution : but fince the party privileged is not to 
“ be arrefted for any debt, trefpafs, or contrad:, prout an. 5 
“ Hen. IV. N*. 71, nor can be arrefted during the Parliament, 
“ but for Treafon, Felony, or Breach of the Peace, prout anv 
“ 8 Hen. VI. N®. 57, my opinion is, that the arreft upon an 
“ execution for debt, trefpafs, or contrad, is merely void, and 
“ then it can be no prejudice to the plaintiff, but he may have 
“ a new execution after the end of the Parliament, fo that an 
** Ad, to deliver him that is fo arrefted, or to fave the plaintiff’s 
“ rights for a new execution, is ex abundant!, and needlefs." 
But Elfynge had forgot that the Judges, in giving their opi- 
nion of the extent of Privilege of Parliament in Thorpe’s Cafe, 
had, to the three exceptions of Treafon, Felony, and Surety of 
the Peace, added a fourth, viz. “ A Condemnation had before 
“ the Parliament,” which expreflion, though Elfynge thinks, 
p. 247, “ that it cannot be underftood to except Arrefts 
“ upon execution fitting the Parliament, but only fuch arrefts 
“ as happen in the interim between the adjournment and the 
“ accefs, as Thorpe’s was,” will bear the other conftrudion, and 
maybe underftood to mean, that, for any judgment or condemp- 
nation had before the Privilege of Parliament, the party may be 
taken in execution even fitting the Parliament, as he miglit be 
for Treafon, Felony, or on Surety of the Peace : and if this 
was then underftood to be the law, no Writ of Privilege, nor 
any thing lefs than an Ad of the Legiflature, would certainly 
have been admitted to releafe him. I do not prefume to gi\^ 
any opinion upon this queftion ftarted by Ellyngc,. “ Whethor 

“ the. 
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“ the party fo taken in execution could be delivered withoht 
“ an Aft of Parliament But that an Aft of Parliament was 
neccflkry to fave the plaintiff’s right to a new execution, ap- 
pears not only from feveral inftances which follow, but from the 
flatute of the i ft James I. chap. 13, which was made exprefly 
** to allow new executions to be fued againft any which fliall 
** hereafter be delivered out of execution by Privilege of Par- 
** liament, and for difeharge of them out of whole cuftody fuch 
“ perfons fhould be delivered.” 

It will immediately occur to every one who reads the fore- 
going Cafes as entered at length in the Records, (1) That the 
Privileges claimed by the Houle of Commons, during this 
period, were only for the Knights, Citizens and Burgefles, 
and their mefnial fervants, or familiares, prefent with them in 
their attendance on Parliament : (2) That the duration of 
thefc Privileges is in no inftance carried farther than in their 
coming, ftaying, and returning to their homes ; And (3) That 
the extent of the Privilege claimed is, to be free from any 
affault, or from arrefts or imprifonment, except for Treafon, 
Felony, or Surety of the Peace. No Cafe has hitherto occurred 
in which the Commons have claimed the Privilege of not being 
impleaded in any aftion or fuit during their attendance ; this is 
the more remarkable, becaufe about this time it appears, from 
an Aft of Parliament made in Ireland, that the Irifti Houfe of 
Commons confidered this as a known, avowed, and cftabliflied 
Privilege of Parliament. The Aft is as follows : 

“ Anno 3 Edw. IV. cap. i”*' 

At the requeft of the Commons, where the Privilege of 
« every Parliament and great Council of thi« land of Ireland 
“ is, that no Minifter of the laid Parliament, coming or going 

« to 
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#0 the faid Parliament during forty days before and forty 
** days after the faid Parliament finiflied, fliould not be im- 
” pleaded, vexed, nor troubled by no mean : This notwith- 
** ftanding, one Lawrence Tathe, Efqj hath arraign’d Aflife of 
novel dilleizin againft John Barncwall being Knight for the 
** county of Dublin in this prefent Parliament, as it is in- 
** formed, for two water mills in Athirde, in the county of 
** Lowthe, the writ being returnable before our Sovereign Lord 
** the King, in his chief place in Ireland, to the intent that he 
“ may recover the faid two mills againft the faid John Barne- 
wall, by default, contrary to reafon and confciencc, and the 
** Privilege aforefaid : Whereupon, the premifes confidered, it 
“ is ordained, ena<ftcd, and eftablilhed by authority of the faid 
" Parliament, That the fiid Writ of AlUze fo taken againft the 
“ faid John in any other Court of the King, or before his 
“ Commiflioners in whatfoever manner it be, againft him folely, 
“ or againft him jointly, with any other perfon or perfons what- 
** foever, and all the Records thereunto pertaining, be deemed, 
“ adjudged, and holden void, and of none effedt in all points 
** as it had never been fued nor taken againft him foie or him 
“ jointly, with any perfon or perfons whatfoever. And fur- 
“ ther be it alfo enadred and eftablilhed. That every Miniftci-, 
“ as well Lords, Prodors, as Commons, be difeharged and 
** quitted of all manner of adions, had or moved againft them, 
** or any of them, during the time aforefaid, and this to endure 
for ever.” 

We have feen be^re, by the Writs of Superfedeas ilTued in 
the eighth year of Edward II. that the idea of Members not 
being impleaded, vexed, or troubled during their attendance, 
was then known and adopted in legal proceedings ; it is there- 
fore very ftrange that, from that time to the twelfth of Ed- 
ward 
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ward IV. a fpace of above one hundred and fifty years, no Gtfe 
fhould appear upon the Records of Parliament, in which this 
Privilege is ever brought into quefiion : For Prynn fays, in the 
Fourth Regiftcr, p. 735, “ that of this there is not one petition 
“ or complaint to be found in any Parliament Roll in the 
** Tower, or other antient Record that he could ever meet with 
** on the ilridleft enquiry,” Another circumftance that is cu- 
rious in the law pafied at this time in Ireland is, that the dura- 
ration of Privilege fliould be afeertained to forty days before 
the meeting, and forty days after the conclufion of the Par- 
liament j whereas, in England, I recolledl nothing eftablifbed 
bylaw upon this point till the 12th and 13th William III. 
ch. 3, and there it is only cnafled, “ That no Action or Suit 
“ fliall be profecuted againft any perfon entitled to Privilege, 
“ unlcfs the adjournment (hall be for above fourteen days.” 
* But as to what the duration of Privilege ought to be under 
the words ** coming, ftaying, and returning to their homes,” we 
(hall find in the following Cafes a great variety of opinions 
upon this fubjedl, nor do I know that even to this hour it is 
any where precifely defined or determined •j*. 

The 


* By ftatute 4th Geo. III. ch. 24, the 
right of Members to fend their letters 
free from poflage, is afeertained to con- 
tinue, during the fitting of Parliament, 
and within 40 days before, and 40 days 
after any fummons or prorogation of the 
£ime. 

+ See the arguments of the Counfel 
and Lord Hardwicke’s opinion upon this 
l|uc(lion, in giving judgment in Colonel 

Pitt’s Cafe, which is reported in Strange’s 
Reports, page 985.— On the 14th De- 
fember 1621 the Lord Privy Seal re« 


ports in the Houfe of Lords, from the 
Committee of Privileges, their opinion, 
( I ) That the Privilege of the Nobility 
‘‘ doth clearly extend to all their Menial 
“ Servants and thofe of their family, as 
‘‘ alfo to thofe employed neceflarily and 
“ properly about their eftates as well as 
their perfons.*' (2) “ That theFrec- 
dom from Arrefts doth continue twenty 
“ days before and after every fefHon j in 

“ which time the Lords may conveni- 
endy go home to their houfes in the 
“ moll remote parts of this kingdom.” 

Tbefe 
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’The two next- Cafes which occur, arc not taken from the 
Rolls of Parliament, but are copied by Prynn, in the Fourth 
Regifter, p. 752, from the Records in the Court of Exchequer. 

14. The fifft is that of Donne and Walfh, twelfth year 
Edward IV. Rot. 20. 

Barthol. Donne brings his Bill againfl: John Wallh, a KHvant 
of Henry Earl of EfTex, fbnthe fum of fourteen pounds eighteen 
Ihiltings, which Walfti owed upon his bond t To this John 
Wal/h, in his anfwer, produces the King’s Writ tinder the Great 
Seal j cujus tenor fequitur in hxc verba : 

* Edwardus Dci gratia Rex Anglias & Francix, Sc Dominus 

* Hibcrni®, Thel^ur. & Baronibus fuis de Scaccario, Salutem. 

* Cum, fecundum cohfuetudinem in regno noftro hadenus op- 

* tentam ct approbatam, Domini Magnates, Milites Comita- 

* tuum, ac Gives et Burgenfes Civitatum et Burgorum, ad Par- 

* liamenta noftra de lummonitione noflra venientes, ac eorum 

* familiares, ratione alicujus trahfgreilionis, debiti, computi, 

* conventionis aut alterius contradtus cujufcunque, dum fic in 

* Parliamentis noflris morentur, arrefeari minime debeant, im* 
‘ prifonari, aut ** implacitari f ’ ac jam ex querela, &c. &c. vo- 

* bis mandamus, quod fi ita eft, tunc placito^illi coram vobis ul- 

* terius tenendo fuperfedeatis omnino, et ipfum a prifona, iiqua 
‘ occafione praediila, et non* alia, detineatur in eadem, line dila- 

Thefe Refolutions were ordered to be thefe Refolutions are read again, and or- 
entered, as the opinion of fome of the dcred to bs oblerved accordingly, with 
TvOrds of the Committee of Privileges, this alteration, “ This Freedom to begin 

but fufpended by the Houfe, to be en- “ with the date of the Writ of Sum- 
tered as an Order, till further confider- “ mons ; and to continue ttveniy days 
ation.>-And on the 28th May 1624, “ after every Se0Son of Parliament.” 

VoL. I, G ‘ tionc 
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* tiom delilbenirl facialis.’— IpAjU meipfo apud Weftm. 25 die 

* NoiFcmbris. anno regm no%i 

*, Et praedi^s Johannes Wdiibe jam defendens dicit, quod 

* ipfe eA e| difto 25 die Novembris et iemper poAea fuit fer- 

* viens ;f|iniliaris pnedidki Comiliv tt cunai 00 ad ptsediAum 

* Parliamentum venit. £t petit judicium- Et fuper hoc 

* praediAus Bartholomaeus petit» quod breve illqd, pro eo quod 
< oalr^ babetur nqc unquam habebatur talis confuetudm quod 

* iVlagnates, et Milites Conutatuum. «c Cives pt Burgenies Ci- 

* vitatum et Biirgprum ad Parliamentum de fummonitione regia 

* venientium. ae eorum fanuliares ratione alicujlis tranfgredionis, 

* debiti, computi, convei|ttts«^ aut alterius contra^s cujufcun- 

* que dum lie in Parliamento regio morentur, minime debeant 

* implacitari, prout in brevi iUo fpecificatur et recitatur, dif. 
f allocetur. 

* Et fuper hoc vifo et prtekdp bwfVi pr®di(gte per Barones, 

* See. habitoque avifamento JuAiciariomm Domini Regis de 
f.utroque Banco; Qpia vicktur ppefati^ Baronibus. de avifa- 

* mento JuAiciariorum prsedi^(^m* qupd t^lis shahetur qt habe- 

* batur confuetudo, quod Magnates et Milites Comitatuum, ac 

* Cives et BurgenAs Civitatum et Burgorum ad Parliamentum 

* de fummonitione regia venientes, ac eorum familiares, ratione 

* alicujtts tranij^eflionis, debiti, computi, conventipnis, contrac- 

* tus. cujufcuoque, dum Ac in Parliamento Regib mmrentur, capi 

* aut arreAari non debent : fed nullam hujufmodi confuetudinem 

* fore, quod quin implacitari debent, prout in brevi illo fuppo> 

* nitur; ideo confideratum eA per Barones prxdidtos, quod 

* breve illud difallocetur, et quod praididus Johannes Wdfbe 

* refpondeat, brevi praedi^o non obAante, 6 cc.’ 

I j. The ncjct Cafe is that of Ryver and Cofins, taken from 
Aie Plea R<^ of the Exchequer^^ Hil. Term, 12* Edw. 4“. 

Rot. 7. 
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Rot. 7. Here the defendant pteatfo the Khig’s Writ, in vrhich 
the cuftom is fet fbrdi as felloweth : 

* Edwardus Dei gratia Rex, dec. Thef. et Barei^ibus Tuis de 
' Scaccario, Sahteda.*---Onii, fectnidum conruetudinem in regno 
‘ noftro Anglix haAenus optentam et approbatam, Domini Mag- 

* nates et Milites Comitatuum, ac Gives et Burgenfes Civi> 

' tatum et Burgorum ad Parlitanenta noftra de fumiitoiiftione 

* noftra venientes, et in eifdem luecaiAes leu relidentes, ac eorum 

* familiaresyiet fervientes raitionealicujus tianl^elHonis, computi, 

* conventionis, leu alteiius contraAus cujufeunque, dum fic in 

* Parliamentis nollris morentur, arreftari minime debeant, im* 

* prifonari, ** leu implacitari.” Et jam ex gravi querela, &c, 

* vobis mandatnus quod, fi ita eft,^ tuilrc placito illi fuperfedeatis 
' omnino. See. See. Et prsdidtus Robertus Colyn jam defen- 

* dens dicit, quod ipfe ad rerpondendum non compelii debeat, 

* et petit judicium et breve praBdid;um libi allocari. See. 

* Et fuper hoc, praedidlus Johannas Ryver petite quod breve 

* illud, pro eo quod non habetur, nec unquam habebatur tails 

* confuetudo, quod Magnates, dec. minime debeant implacitari, 

* difallocetur.' 

Et fuper hoc. The Barons, with the advice of the Judges of 
both the other Courts, reciting, verbatim, their opiniqii in the 
former Cafe of Wallh and Donne, ** that no fuch cuftom ex- 
** ifted to prevent their being impleaded,” difellow the writ. 

I beg to refer the Reader to Prynn’s Obfervations on thefe 
two Cafes, in the Fourth Regifter, p. 762, as containing Inatter 
of much parliamentary inllruAion. 


G 2 
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26. Within two years after this opinion formally, delivered 
from all the Judges of England, “ That perfons entitled to Pri- 
vilege, capi aut arreftari non debeant ratione alicujus tranfgref- 
iionis,” dec. occurred the Caie i^f a Member of the Houfe of 
Commons arrefted, fitting the Parliament, and detained in New- 
gate for debt. 

. The Record, as entered in the Parliament Roll, fourteenth 
Edward IV. N* 55 is as follows : 

* Prayen the Commens in this prefent Parlement afiembled, 

* that forafmoche as William Hyde, Squyer, Burges of the 

* toune and burgh of Chippenham in Wiltfliire cledte, came 

* by your high comintaundement to this youre prefent Parle- 

* ment, and attendyng to the fame in the Hous for the Com- 

* mens accufiumed, after his faid comyng, and duryng this 

* your faid Parlement, was arefied at Lambhitb in the counte 

* of Surr’ by colour of a Capias ad Satisfaciend’, that was 

* directed to the Shireff of Middlefex, and fo there by myfehe- 
‘ vous men, murtherers, unknowen for any officers, taken and 
‘ withoute the fltewyng of any warant, carried hym to Lon- 
‘ don, at the fute of John Marfhall Citezein and Mercer of 
‘ the fame, for 69 1. fuppofed to be due to hym by the faid 

* William, and for the fame enprifoned in the Counter there, 

* and from thens had to Newegate, and as he had bee a trai- 

* tour, and then brought to your Bench tofore your Juftices, 

* and by theym rcmyited to Newegate, and there in cxecu- 

* tion for the faid 69 1. and for a fyne or fynes that belong- 

* eth to your Highnes by meane and caufe of the faid Suyte- 

* or Condempnation, or for other Sutes j and a!fo for 

* 4I. 6s. 8d. in which he was condempned to Thomas Gay 


• Vol. VI. page 160. 


* the 



45 


Chap. I, End of the Reign of Henry VIII., 

* the yongcr, Citezcin and Taillopr of London, in an aftion 

* of dctte : and fo for the prcmiflez in the faid prifone of 

* Newgate is reteyned, to grete delay and retardation of pro- 

* cedyng, and goode expedition of fuch matiers and be- 

* fbignes, as for your Highnes and the common wele of this 

* your reame in this prefent Parleinent were to be doon and 

* fpedde. — It pleas your Highnes by the advis and aflent of 

* the Lordes Spirituelx and Temporelx in this prefent Parle- 

* ment aifembled, and Ify auAorite of the fame, to ordeyne 

* and ftablifh, that your Chaunceller of Englond have.power 
‘ to diredl your writte or writtes to the Shirefs of London, 

* commaundyng theym, and everych of theym, by the fame, 

* to have the faid William Hyde afore hym wi thou te delay; 

* and then to difmyfle hym at large, and to difeharge the faid 

* Shirefs and everych of theym of hym, of and for every of 

* the premyllcs, f© that the faid William Hyde may attende to 

* this your Parlement, as his duetie is to doo; and that by 

* the laid auiloritc, neither your faid Chaunceller, Shirefs, 

* neither any of theym, or any other perfone neither perfoncs 

* in any wyfe be hurt, endamaged, charged, neither grieved by 

* cauie of the laid difmylTyng at large of tlie faid William 

* Hyde; And allb to ordeyne by the faid au<ftorite, that your 

* right and enterc/le be faved in this behalf : and that the faid 

* John Marihall and Thomas Gay, and cither of theym, have 

* writte or writtes of execution in, of and for the' premyfles, 

* after the diflblvying of this prefent Parlement, as plcncrly 
‘ and cffeftuelly as if the faid William Hyde at any tyme for 
‘ any of the premifles never had been areftedj the faid ar- 
‘ reftyng of the fame William and comittyng of him to warde 
‘ notwithftonding : Savyng alwey to your Commens called 
' nowe to this your Parlement, and their SuccelfourF, their 
‘ hoolc Liberties, Fraunchifes, and Priveleges. in as ample 
‘ fourme and maner as your faid Commens atte any tyme 

‘ afore 
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* afore this day have had, ufed, and enyoied, and owe to have, 

‘ ufe and enyoie, this prefcnt Afte and Petition in any wife 

* notwithdonding. 

* ReJPonJio, Le Roy le voet.’ 

The only objedl which the Commons feem to have had in 
this application to the Crown was the releafe of their Member; 
for the law " that a Member was not luible to be imprifoned 
“ for debt, fitting the Parliament,” had been too lately and 
too folcmnly adjudged, for them not to know how grofsly it 
had been violated in this indance : Mr. Hyde, however, being 
a prilbner in execution, it was necefikry, as in the Cafe of 
Lark, N* 8, and Clerk’s Cafe N* 13, to have an Aft of 
Parliament to fave to the parties a right of a new £xecu« 
tion after the time of Privilege; but the Commons did not 
think it neceflary to apply to the Crown for any redrefs for 
this breach of their Privilege ; they had, on a fimilar occafion, 
received for anfwer from the King *, ** that there was already 
** fufHcient remedy by law in thefe cafes;” they therefore 
cautioufly provide by their petition, that this application fhall 
not be underdood in the lead to infringe their whole Liber- 
ties, Franchiles, and Privileges.— It is, indeed, fomething ex- 
traordinary that, when all the twelve Judges had but two 
years before in two feveral indances adjudged, that a Member 
ought not to be imprifoned ** ratione alicujus tranl^efiionis, 
** debiti, emp uti, conventus aut alterius contraftus cujuf- 
** cunque,” yet, when Mr. Hyde is brought up to the Court of 
King’s Bench, that Court Ihould remand him to Newgate, and 
not immediately order him to be fet at liberty ; This circum- 
dance, added to the necefiity which there appears to have been 
of indemnifying the Chancellor and Sherids againd any profe- 
1 


* See N» 6. 


cution 
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cutioa at law for his efcape, induces me to fufpeA that the 
opinion of the Judges, as delivered in the two former inftanccs 
in the 12th Edward IV. was confined only to the cafe of pcr- 
fons entitled to Privilege of Parliament, who fhould be ar- 
refted and imprifoned on Mefne procefsj and that the right, 
whidi fuch perfons had by law to Writs of Privilege and Ha- 
beas Corpus for their delivery, did not extend to perfons im- 
prifoned under a Writ of Execution ; for, if it was otherwife, 
if Members and their fervants had, when in execution for 
debt, a right by law to be releafed by a Writ of Privilege, or 
that the law then was, that fuch imprifonment was illegal, it 
is highly abfurd to fuppofe that the Lord Chancellor, who 
was by his office to iffiie this writ, or the Sheriffis, who 
were bound to obey it, fhould, by their obedience to the law, 
make themfelves liable to the profecution of the creditor, as 
for the eficape of his debtor ; or that the law would not at the 
fame time have provided for a renewal of the Writ of Exe- 
cution; both which however, we fee, were necedkry to be 
fpecially declared by Aft of Parliament This, therefore, I 
fay, makes me think that, at this time, the claim of Privi- 
lege of Parliament extended only to lecure perfons entitled 
to fuch Privilege from being arrefted for trefpafs, debt, Scc\ 
on mefne procefs ; and againfl fuch arrefls the law gave the 
remedy of a Writ of Privilege, which releafed the perfon of 
the debtor, and did not affeft the rights of the creditor ; but 

* It has been fiiggefted to me, that the * ** cefs, or to Executions alfo f •’ — And 
obfervation on diis Cafe is not fetded with that diis is a point which a Commentator 
Aifficient precifion ; it beho of great hn- fhould fettle. 

portance to determine diis <{uefiion.— . To which I beg leave to anfwer, that 

** Whether the Superfedeas and Habeas the intention of this work is principally 

Corpus, and confequendy the real Pri- to produce the Cafes, and to leave to 
** vilegc of the Houfe of Commons, ex- others to fettle the law which arifes out 
** tendril only to Arrefb on Mefne Pro- of thenu 
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from an arreft on a judgment, it appears, both from Lark’s, and 
Clerk’s Cafe, and the prefent, that there was, at this time, no 
other redrefs than a fpecial A6l of Parliament. 

17. Three years after this, happened the Cafe of John 
Atwyll, Burgefs for Exeter, which is thus entered on the Parlia- 
ment Roll 

* Roll Pari, 17 Edw. IV. N* 35. 

‘ To the Kyng cure Sovereigne Lord, praycn the Comons 

* in this prefent Parlement alfembled. That, whereof tyme 

* that mannys mynde is not the contrarie, it hath been ufed, 

* that the Knyghtes of the Shires, Citezeins of Citees, Bur- 

* gies of Burghes, and Barons of Five Portes, of this your 

* reame, called to any of the Parlements cf your noble pro- 

* genitours, or your’s, amonges other Libertiees and Fraun- 

* chifes, have had and ufed Pryvylcge, that eny of theym Ihuld 

* not be empleded in any action perfonell, nor be attached 

* by their perfone or goodes in their comyng to any fuch 

* Parlement, there abidyng, nor fro thens to their propre home 

* refortyng, which Liberties and Fraunchifes your Highnes to 
‘ your Lieges called by your auflorite roiall to this your high 

* Court of Parlement for the Shires, Citees, Burghs, and Five 

* Ports of this reame by your au<ftorite roiall, atte commenfe- 

* ment of this Parlement gracioufly have ratified and confirmed 
‘ to us youre faid Comens nowe aflemblcd by your faid roiall 

* commaundement in this your faid prefent Parlement 

* And it is fo, Sovereigne Lord, that where oon John Atwyll, 

* one of the Citezeins of the cite of Exeter, comcn to this 
‘ prefent Parlement, and here contynielly attendyng uppon 


• Vol. VI. page 191. 
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* the fame fithen the commenfbnent therof, oon John 
‘•Tayllour, callyng hym Merchaunt of the faid cite of Exeter, 

* by vcrtuc of ei^ht dyvers feyned enformatione made in your 

* Efchekcr, hath condempned the faid John AtMvyll duiyng 
^ this prefent Parlem^nt, by the deiaute of aunfwere of the 

* faid John, in tight times 20I. the fame John dayly attend- 

* jmg uppon the fame Parlement, and not havyng knowe- 

* ledge of the faid condempnations } uppon which coiidempna- 

* tions dyvers and feverall writtes been directed to dyvers 

* Shirefs of this your rttoie, fome of Fieri &cias, and fome 

* Capias ad Satis&ciend^ fo that the faid John Atwyll may 

* not have his free departyng from this prefent Parlement to 

* his home, for doute that booth his body, hk borfes^ and his 

* other goodes and catalles neceffarie to had with hym* 

* fliuld be put in execution in that Sehalfe, contrarie to the 

* Pryvilege due and accufiomed to all the Membres ufuelly 

* called to the fbrfeid Parlementes ; Be it tlierefi>re ordeigned, 

* by the advis and aflent of the Lordes Spirituelx and Tem- 

* porell in this prefent Parlement aflembled, and bjr the auc> 

* torite'of the fame. That the faid Writtes of Executions, and 

* every of theym, to be had uppon the fame, in no wyfe to be 
^ executour, nor hurtfull to the faid John Atwyll* his heires 

* nor executours, nor any of theym ; and that the Chief 

* Baron, of the faid Efcheker for the tyme beyng, have poiar 

* by this brdenaunce to graunte withoute denyer* to the faid 

* John Atwyll, his heires and executours, and every of theym, 

* fuch and als many Writtes of Superfedeas, uppon this or- 

* denaunce, to every fuch Shiref or Shirefs of this reame to be 

* direde, to furcefle of eny maner of execution, in that be- 

* halfe to be made or had, as to the faid John Atwyll, his 
‘ heires and executours, and every* of theym, fhall be rcqui- 

* fite : Savyng alwey to the forfeid John Tayllour his forfeid 

VoL. I. H ‘ jugemcntes 
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^ jttgeok^tet and executions, and every of theym, to be>had - 

* and filed atte his pleafiire ayenft the faid John Atwyll at eny 

* ^me after die ende of this prefent Padement, . this -orde- 

* naunce hotwithftondyng. 

'• * Rejp. Lc Roy le voet.’* 

There ar^ feveral matters worthy orobifervation in this- Re- 
cord, (i.) This is the ftrft inftance I have met with, in* 
which the Commons themfelvos have claimed the Privilege of 
not being impleaded in any pcrfonal aftion, during the time 
of Privilege ; it is alfo remarkable, that though they entirely 
fuperlede theie Writs of Execution, as having been obtained 
contraiy to their Privileges, yet they pray no redrefs for this 
fo extraordinary a violatioA’of them, (a.) There is another 
claim made by the Commons in this Petition, of which kind 
nothing has occurred fince the Cafe of the Prior of Malton, 
N* 5, in the ninth . Year of Edward IL above one hundred 
and fixty years before, viz; *• that of not being attach’d in 

their? horfes or neceflary goods and cattalcs;” the King’s 
anfwer, however, being general, ***Le Roy le voet,” confirms 
this to have been the Law of Parliament; and as Prynn ob- 
fcrvcs, in the. Fdurth Regifter, p- 775> ** This was ’the judg- 
** ment of the King> Lords, Judges, and Commons too in that 
** age, that the Members Privilege extended to protoft their 
** perfons, horfes, and neceflary goods, which they carry with 
** them, from arrefts and executions during the Parliament, 

** and in coming to,4ind returning home from it.’’ (3.) * They 
here certainly declare, that it is contrary to the Privilege of 
Parhament, that the body of any MemW Ihould be put in 
execution, fitting the Piuliament; and yet we. have feen, in fe> 
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veral forcgbing inftances, that, ^en this Privilege was broken, 
and the body df a Member was put in execution, fitting the 
Parliament, it was found neceflary to make a fpecial Ait of 
Parliament for his releale ; which feems to imply that the com- 
mon law had not in this infiancb provided any remedy for this 
right. (4.) They confidcr the profccuting and obtaining thefe 
Writs of Execution, fitting the Parliament, to be fo totally 
irregular, and againfi: their Privileges, that they fuperiede the 
operation of them even in favour of Mr. Atwyll’s heirs and 
executors. And yet, (5.) They think themfelves obliged, at 
the fame time, to fave to this creditor his right to fde thefe 
Judgments and Executions after the expiration of the Parlia- 
ment. 

1 8. Notwithfiandingthis format claim hy the Houfe of Com- 
mons, of their Privilege of not being impleaded m any Pcf- 
fonal Adlon, and that this claim was admitted by the Lords, 
and confirmed by the King, the next Cafe, which occurred 
within a very few years, and in which the defendant fcts forth 
what he conceives to be the cuilom and law of Privilege of Par- 
liament, omits this privilege of Hot being impleaded in Perfonal 
Adtions. Indeed we have feen in the two former Cafes, N’ 14 
and 1 5, that when this was attempted to be introduced as law, 
the Barons of the Exchequer, fupported by the opinion of the 
refi: of the Judges, had difallowed it. 

The Record is as follows * : 

* Hil. I. Hen. VII. Rot. 104. — Roo v, SadclifiTe. 

* Et prasdidtus H. venit, 6c dicit quod ipfe eil ferviens fa- 

* miliaris Johannis Savage, Mil. unius Militum Cotti. ' Staff. 

* qui ad Parliamentum Domini Regis nunc de mandato fiio 

* Prynn’s Fourth Rcgtfter, p. 776. 

II 2 * veniL 
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* venit. £t dicit» quod fecundum confuetudinen^ in regno ip- 

* fius Regis Anglis ha£tenus obtentam et approbatani> Do* 

* mini Magnates* et Milites Com. et Gives et Burgenfes Civi- 

* tatum et Burgorum 9^ Farliamentum ipdus Dorn. Regis de 
' fui^onitione' fua .veniente$* aut .eoriKn fervientes et iami* 

* liares ratione alicujus tranigreflionis* debit!* computi* con* 

* ventionis aut alicujus cootradtOs cujufcunque* dum Be in 

* Parliamento praedido morentur* arreftari minimi, debeant aut 

* imprifonari. Et hoc paratus eft verificare. Et profert hie in 

* curia breve Domini Regis nunc Juftic. fuis hie diredum* quod 

* iequitur in haec verba : 

* Henricus Dei gratis Rex* &;c. Jufticiariis fuis de Banco 

* Salutem. Cum fecundum confuetudinem* See.* and then the 
writ recites the cuftom* as fet ft>rth beft>re in the words of 
the plea; ^ 'Vobis mandamus* quod placito illo fuperiedeatis, 

* ipfum contra confuetudinem praedidam non moleftantes m 

* aliquo* feu gravantes. 

* £t iuper.hoc*. iidem Jufticlarii viib brevi illo ac allega- 

* tibne. ipftus defend, plenius intelled^* conlideratum eft quod 

* praedidus defend, eat fine die* &c.’ 

It may* indeed* be faid that it was not neceftary to ftate in 
this writ any more of the cuftom than was abfdutely fufE- 
cient for the particular lituation of the defendant : Sadclifte 
was arrefted and imprifoned under Mefne Procefs ; he only 
wanted to be releafed ; it was* therefore* not incumbent upon 
him to fet forth in the writ any thing of the cuftom of not 
being liable by the Privilege of Parliament to be impleaded ; 
and that therefore the author!^ of this Cafe* with refped to 
the non<exiftence of fuch cuftom* is of no weight* 


Hitherto 
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Hitherto we have ieen* that when a Member, or his fer- 
vant, has been imprifoned, the Houfe of Commons have never 
proceeded to deliver fuch peribn out of cuilody by virtue of 
their own authority j but, if the Member has been in execution, 
have applied for an A 6 k of Parliament to enable the Chancellor 
to ilTue his writ for his ireleale, or, if the party was confined only 
on Mefne Procefs, he has been delivered by his Writ of Pri- 
vilege, which he was entitled to at common law. The next 
Qife which occurs is therefore remarkable, as it introduces a 
new noode of proceeding in this particular : 

19. In the Lent ieafim, whilfi; the Parliament yet continued, 

* one George Ferrers, Gentleman^ iervant to the King, being 

* eleded a Burgefs for the towne of Plimmouth, in the county 

* of Devon, in going to the Parliament Houfe was arrefled in 

* London by a procefs out of the King’s Bench, at the fuit of 

* one White, for the fum of two hundred Marks, or thereabouts, 

* wherein he was late afore condemned, as furety for the debt of 

* one Welden of Salifbuiy ; which arrell: being fignified to Sir 

* Thomas Moile, Knight, then Speaker of the Parliament, anti 

* to the Knights and Burgefies there, order was taken that the 
'* Serjeant of the Parlliment, called S. J. fhould forthwith repair 

* to the Counter in Bread-ftreet, whither the faid Ferrers was 
‘ carried, and there to demand delivery of the pr^oner. There- 

* upon the Serjeant, as he had in charge, went to the Counter, 

* and declared to the Clerks there what he had in command- 

* ment ; but they, and other officers of the City, were fo far 

* from obeying the laid commandment, as, after many flout 

* words, they forcibly refifted the faid Serjeant } whereof cn- 

* fued a fray within the Counter gates, between the faid Ferrers 

* and the faid officers, not without hurt of either part, fo that 

* the faid Serjeant was driven to defend himfelf with his macc 
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* of tirmes, and had the crown thereof broken by bearing off a 
‘ llroke, and his man ftroken down. During this brawle, the 

* Sheriffs of London, called Rowl^and Hill and H. Sucklcy, 

* came thither j to whom the Serjeant complained of this in- 

* jury, and required of them the delivery of the faid Butgefs, as 

* afore j but tliey bearing with their officers, made little account 
‘ either of his complaint or of his meflage, rejedling the fame 

* contemptuoufly, with much proud language, fo as the Scr- 
‘ jeant was forced to return without the prifoncr ; and finding 

* the Speaker and all the Knights and Burgefles fet in their 

* places, declared unto them the whole caufe, as it fell out; 

‘ who took the fame in fo ill part, that they all together (of 

* wliom there were not a few, as well of the King’s Pry vy 
‘ Counfel, as alfo of his Pryvy Chamber) would lit no longer 
‘ without their Burgefs, but rofe up wholly, and retired to the 

* Upper Houfe j where the whole Cafe was declared by the 

* mouth of the Speaker, before Sir Thomas Audley, Knight, 
then Lord Chancellour of England, and all the Lords and 

‘ Judges there afiembled: who, judging the contempt to be 

* very great, referred the punilhment thereof to the order of 

* the Commons Houfe. 

* They, returning to their places again, upon nt?w debate of 

* the Cafe, took order, that their Serjeant Ihould eftfoon repair 

* to the Sheriffs of London, and require delivery of the faid 

* Burgefs, without any writ or warrant had fi>r the fame, but 

* only as afore : Albeit the Lord Chancellour offered there to 

* grant a mi% which they of the Commons Houfe refufed, be- 
** ing of a clear opinion, that all commandments and other ads 

* proceeding fi’om the Neather Houfe, were to be done and exe- 

* cuted by their Serjeant without writ, only by Ihew of his mace, 
which was his warrant. But before the Serjeant’s return into 

* London, 
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* London, the Sheriffs having intelligence how haynouily the 

* matter was taken, became fomewhat more milde, (b as upon 

* the faid fecond demand they delivered the prifoner without 

* &ny denyal. But the Serjeant having then further in com- 

* maodment from thofe of the Neather Houfe, charged the faid 

* Sheriffs to appear pcrfonally on the morrow, by eight of the 

* clock, before the Speaker of the Neather Houfe, and to bring 

* thither the Clerks of the Counter, and fuch other of their of- 

* ficers as were parties to the iaid affray, and in like manner to 

* take into cuftody the faid White, which wittingly procured 

* the faid arreft, in contempt of the Privilege of the Parliament. 

* Which commandment being done by the faid Serjeant accord- 

* ingly, on the morrow, the two Sheriff^ with one of the 

* Cl. rks of the Counter (which was the chief occaffon of the 

* faid affray) together with the faid White, appeared' in the 

* Commona Houfe ; where the Speaker charging them with 
‘ their contempt and mifdemeanor aforefaid, they were com- 
‘ pelled to make immediate anfwer, without being admitted to 

* any Counfell j albeit Sir R" Cholmley, then Recorder of Lon- 

* don, and other the Counfell of the City then prefent, offered 
‘ to fpeak in the caufe, which were all put to filence, and none 

* fuffered to fpeak but the parties themfclvesj whereupon hi 

* the concluffon the faid Sheriffs, and the fame White, were 

* committed unto the Tower of London, and the faid Clerk 

* (which was the occafion of the fray) to a place there called 

* ‘Little Eaj(e>.and the officers of L. which did the arreff, called 

* Bayley, with four officers more, to Newgate, where they con- 

* tinned from the 28th until the 30th of March, and then they 
‘'were delivered, not without humble fuit made by the Mayor 

* of L. and other their friends. — And forafmuch as the faid . 
‘ Ferrers being in execution upon a condemnation of debt, and 

‘ fet at large by Privilege of Parliament, was not by law to be 

‘ brought 
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* brought again into execution, and Co the party without remedy 

* for his debt, as well againd him ‘as his principal debtor, after 

* long debate of the fame by the fpaoe of nine or ten days to- 

* gether, at laft they refolved upon an Aft of Parliament to be 

* made, and to revive the execution of the faid debt againft the 

* faid Weldcn, which was principal debtour, and to difcharge 

* the laid Ferrers. 

* But before this came to pafs, the Commons Hoiife was dl- 

* vided upon the quellion : but in conclufion the Aft pafled for 
‘ the laid Ferrers, who won by fourteen voyces. — ^The King 

* being then advertis'd of all this proceeding, called before him 

* immediately the Lord Chancellour of England, and his Judges, 

* with the Speaker of the Parliament, and other the graveft per- 

* Tons of the Neather Houfe, to whom he declared his opinion 

* to this eifeft : ** Firft commending their wifdome in maintain- 
** ing the Privileges of the Houfe (which he would not have to 
** be^infringed in any point) alledged that he, being head of the 
** Parliament, and attending in his own perfon upon the bufinefs 
** thereof, ought in reafon to have Privilege for him, and all his 
** fervants attending there upon him. So that if the laid Fer- 
** rers had been no Burgefs, but only his fervant, that in refpefl 
** thereof he was to have the Privilege, as well as any other. 
** For I underftand, quoth he, that you, not only jfor your own 
**perlbns, but alfo for your necellary fervants, even to your 
** cooks and horfekeepers, enjoy the faid Privilege, infomuch 
** as my Lord * Chancellour here prelent hath informed us, that 
** he being Speaker of the Parliament, the cooke of the Temple 
** was arrefted in London, and in execution upon a ftatute of the 

* This Lord Chancellor was Baron 1529; and was the immechate fucceflbr 
Audley de Walden. He had been to Sir Thomas More^ in both the offices 
Speaker of the Houfe of Commons in of Speaker and Chancellor. 


** Staple. 
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Staple. - And forafmuch as the faid cook during the Parlia- 
" ment ferved the Speaker in that office, he was taken out of 
** execution by the Privilege of the Parliament. And further, 
** we be informed by our Judges, that we at no time Hand fo 
** highly in our Eftate Royal, as in the time of Parliament j 
“ wherein we as Head, and you as Members, are conjoin’d and 
“ knit together into one Body Politick, fo as whatfoever offence 
“ or injury (during that time) is offered to the nveancH Mem- 
** ber of the Houfe, is to he judg’d as done againft our Perfon 
“ and the whole Court of Parliament ; which prerogative of the 

Court is fo great (as our learned Counfcl informeth us) as all 
** afts and procefles coming out of any other inferior Courts, 
“ muft for the time ceafe and give place to the higheff. And 
“ touching the party, it was a great prefumption in him, know- 
" ing oiir fervant to be one of this Houfe, and being warn’d 
** thereof before, would neverthelefs profecute this matter out of 

time, and tlierefore well worthy to have loft his debt, which 
“ I would not wifli, and therefore do commend your equity, that, 
“having loft the fame by law, have reftor’d him to the fame 
“ againft him who was the debtor ; -and this may be a good ex- 
** ample to other, not to attempt any thing againft the Privilege 
** of this Court, but to take the time better.”—* Whereupon Sir 

* Edward Montagu, then Lord Chief Juftice, very gravely de- 

* dared his opinion, confirming by divers reafons all that the 

* King had faid, which was afiented unto by all the refidue, 

* none fpeaking to the contrary.’ 

Such is the hiftory of this tranfaftion, as related 'by Holling- 
head, to have paffed in 1543, the thirty-fourth year of the Reign 
of Henry yill. It is certainly veiy extraordinary, that every 
Privilege, which has been in later times claimed by the Houfe 
of Commons on the erreft of any of their Members, ftiould be 

V ohi 3. I here 
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here infifted on and exerci&d, to as great an extent, in this firft: 
inft&nce, as it has ever fince been admitted by bw to* exift.. 
(i.) Firil, the Member arrefted was 4eUvered| not by virtue of 
an Ad of Parliament, though in execution, nor hy any Writ 
of Privdege, but by the Serjeant,, without any othet warnoit 
than hia mace, even though the Lord Chancellor qfiered fuch. 
a writ, (a.) The parties,., who oppo&d hia delivery,, were im» 
prifoned, by the Houfe of Commons, fome in die Tower,, fisme 
in Newgate. ( 3 .) The creditor himfelf, who procuced the ar« 
reft,, was al& committed lor his contempt of the Privilege of 
Parliament. And thefe powers, ib exercifed, though I have not 
found the leaft trace of any one of them in the foregoing in- 
ftances, were admitted by all the Judges in England to be le- 
gal.. It is &id, indeed, in Moore's Reports *» that afterwards,, 
in the fixth year of Queen Elizabeth,. Dyer,, when Chief Juf- 
tice,. faid, ** That ^ a man is condemned inrdebt or trefpafs,. 
** and is elcdcd » Member of Parliament, and then is taken in 
** execution, he cannot have the Privilege of Parliament y and 
** fo it was held by the fages of the law,.in the Cafe of Ferrers,. 
** in the time of Henry VIII. Et coment que le Priviledgc a 
** ceo temps fuit a luy allow, ceo fuit minus juft.” — But Dyer 
himfelf citing this Cafe of Ferrers, in bis Reports ■f, mentions 
it without blame. 

There are, however, fo many new and extraordinaiy circura- 
ftances attending this Cafe of Ferrers, that I own. I am apt tp. 
fufpeA that the meafures which were adopted, and the doc- 
trine which was now firft laid down with refpedt to the extent 
of the Privileges of the Houfe of Commons, were more owing 
to Ferrers’s being a fervant of the King’s, than that he was a 

* rage 57. f Page 61. 
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Member of t 2 ie Houfe of Common*. The King^ in his argnment 
in favour of Parliamentary Privilege/relies much upon this ; and 
it is diificuk to explain, vrhy,. if Ferrers had been conildered 
only as a Member, the Commons, in the Bill which they 
palTed to reftore to the creditor his debt againft the principal, 
did not alfo revive it againft the ftirety, agreeable to the princi- 
ples both of Law and Equky, upon which they had adied in 
every former inftance Prvnn, in the Fourth Regiftea: *!•, very 
juftly obferves, that there were aggravating circumftances attend- 
ing the manner of the arreft, which might provoke this extraordi- 
nary interpofition of the Houfe of Commons*— '(1^) Ferrers was 
only fecurity for the debt. (2.) He was arrefted as he was ac- 
tually going to the Parliairient Houfe. (3.) White, who pro- 
cured the arreft, knew him to be a Member, smd a ftrvant 
of the King's.-— The mode of interpofition was however cer- 
tainly new, and perhaps Lord Herbert judges right, when ho 
fuppofes it gained the King’s approbation, that He, whofe 
** niafter-piece it \/as to make ufe of his Parliaments, might not 
** only let foreign Princes fee the good intelligence between 
** him and his fubjedts, but might, alfo keep them all at his 

devotion. " 

20. Within two or three years after this very memorable Cafe, 
occurs that of Trewynnaid, in the 36tl» and 37th Henry VIII. 
of which the Record is as follows J : 

The following obfervation was Executions ?—If the Privilege did ex- 
made by a friend, to whom I (hewed the tend to Executions, thofc Afts in favour 
work before it was printed.— It is of the plaintifF were and might 

true they certainly had done fo in former be made in what proportion the Houfe 
inftances ; but whetlier that was agree- thought proper for his benefit, under the 
able to the principles ot Law and Equity, particular circumftance of the Cafe.’*, 
depends on the queftion, What was the t 859. 
ccal Privilege of Parliament in Cafes of t Prynn’s FourA Regifler, p. 780. 

I 2 • mu 



6a 


From the earUefi Records to tht GHapi u. 

* Hil. 36 Hen. VIII. Rot 39. in Ban. Regis. 

* Laurence Courtney and Richard Tomyewe,- executors oft 

* John Skewes, Efq? brou^t an aftion of debt agaMA: B-^chard> 

* Chamondj Efq; late Sheriff of Corn wall, for 74l."T5S. pro eo*- 

* viz. quod cum- prsedidtus Johan. Skewes in vita fua profecutus 
*■ eft quoddam Breve Dom. Regis Vice Comiti diiti Comit,. 
*■ Cornubix dired:an3> et coram Jufticiariis* didti Dom.- Regis de 
‘ Banco retorn, recitans quod idem Vice Comes praBciporet Willo.. 

* Trewyiinard, quod reddat praedi&o Johanni Skewes^ 7 Sl*’ 
After if lohg recital of the proceedings, and of the judgment 
given- a'gainft,Trewynnard for die rent due, and his damages 
— * Poftea, fcilicet praeceptum fuit per Breve Dom.. Regis Vic^ 

* Cornubi qtiod exegi; faccret prabditft. WillielmunLTrewynnard,. 
*- quoufque fecundum legem et confiietudinem Angliaa utlagare-*- 

* tur, fi non comparuiflet,. et fi comparuiffet, tunc eum caperet 
*• et in prifona falvb cuftodiri faceret.’ — On 12th Noveinber 
after, * Will. Trewynnard, quinto exa^us, comparuity fe red- 

* didit Vice. Com. Cornub.* — And that, afterwards, the faid Tre- 
tvynnard being then in cuftody of the Sheriff, on the 20th of 
March the faid Richard Chamond let the faid Trewynnard go 
at large, without fatisfying the faid Skewes (then alive) in his* 
rent and damages. — To this Richard Chamond pleads, that the 
faid executors ought not to have their aftion againft him, becauie 
that the faid William Trewynnard being, as ftated, in his cuf- 
tody, he received the King’s Writ on the 21ft day of February^ 
directed to the Sheriff of the county of Cornwall, in thefc 
words: 

* 'Henricus Oftavus, Dei gratis Rex, &c. Vic. Cornub. Sa- 

* lutem. Cum iecundum confuetudinem in regno noftro An- 

* gliae ha<ftenus obtentam* et approbatam, Domini Magnates,. 

* et h^ilites Comitatuum, ac Gives et Burgenfes Givitatum et 

f Burgorum 
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* Burgorum ad Parliamenta noftra de fummonitione noftra ve- 

* nientesy ** feu venire intendentes/' aut in eifdem- circa ardua^ 

* negotia ftatum et utilitatem regni yioferi praedi^i concementia 

* attendentes*. Tub prote£tione noilra. libdtl et quieti de omnv 

* arrefeatione aut imprifonamento corporum fuorum ratione- 

* alicujus tranfgredionisj debiti> computi, conventionis* aut 
*■ alicujus alteriua conttaflils cujufcuoque eSs debeant, ac tern- 

* poribus retroa&is confueverunt: Ac jam ex. querela diledtl 
^ noftrf Willielnai Trewynnard unius Burgeniium. Vill® five 
*- Burgi nofiri de Helfeone* in comitatu Cornubiae predifto, ac- 
' cepimu8> quod ubi ip& ad praefens Parliamentum de fummo- 

* nitione nofira venire intendifiet et par^t tu tamen ad hoc 

* confiderationem non habens, prsfatum Willielmum virtutc 

* cujufdam Brevis nofiri de exigend. verfiis ipfum Willielmum' 

* ad profecutionem cujufdam Johannis Skewys extra Curiam' 
*■ noftram ad placita coram nobis tenend. remanent, fub ar> 

* refto ac in prifona detines, ut dicitur, ita quod ad Parlia- 
mentum noftrum praedidtum venire non poteft, in ipfiusr 

* Willielmi dampnum non. modicum et gravamen, et contra* 

* confuetudinem fupradidtam.. Tibi praecipimus, quod fi ita' 
** eft, tunc ipfum Willielmum dearreftari,. et a prifona qua, ea' 
‘ occafione, feu alia occafione quacunque, contra confuetudi- 

* nem fupradi£lam detinetur, fine dilatione delibcrari facias. 

* Telle meipfo apud Wellm. 22 die Febr"* anno regnr 

* noilri 35/ 

I 

By. virtue of which Writ of Privilege, afterwards, . on the* 
aoth of March, Chamond pleads that he delivered Trewyn- 
nard, and fulFered him to. go at large. — Unde petit judicium' 
fi pr*di(£li Laurentius et Ricardus ailioncin fuam habere de-- 
beant. To this plea the plaintiirs demur, — Prynn, in ihc 

PoMl'cll 
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Fourthr.E«^ifter\ j&yt tWe was nojudgmeat or Refolntioa 
of the Cobrt^nteiiedi.in the Record; and Dyer» who reports" 
Ac Gafc, fays *|-, iQ^aiere i^uelamhujos pkd^ fhoold jiot; 
Aereforc. have taken any notice of .tins paic. but in order to 
introduce jvbat Dyer,»who appears to have argued the point 
as. Coiinfei for. the' Sherii^ ha^ iaid upon it . in his Reports 
** And there.aie Areejnatteiis to he coniidered in this Caie: 

(i^) Ou Jb privilege ibit giantable> err ce cas, pur tm Bur- 
" gefs de Fartt. e%ant aireit fur le bf& dexeS. (a.) Item, Si 
** le privHege foit grantable, .ou le partie per ^ enlargement 
** ferra clere difeharge dexeiC a touts jours enQs le partie, ou 
" forj^ue pur le temps del Paiiiament. (3.) Item admit que le 
** priviledge neft allowaUc en leoafe, unc ou le ^vic per ceft ble 
*' e.t garrant del Roy, precedant del Parliament, idra fuffieient 
** excufe et difeharge vers le partie pttf del debt.«>*Et al pri&. 
** il femble le privilege allowable ; car quand Jbs Membres font 
** returne, lour parfonal attendance eft cy necedaty al Parlia^ 
" ment, que ils ne doient pur aftun bufinefs eftre abfents, et 
** doneques il enfua que le perfon de che&un del Member 
** doiet eftre privilege d’arreft al fuit d’afeun private peribn, 
** durant cel temps que il eft embufied enter les aftaires del 
•** Roy et Ibn realme. Et tiel priviledge ad eftre touts fbits 
** graunt per le Roy a les Commoners, al requeft del Prolocu- 
** tor del Parliament k |>rimer jour, &c. Doh^s common rea- 
** fon voit que* entant que k Roy et tout fon realme ad un 
** intereft en le corps de chelbun des dits Members, il femble 
** que le private commoditie de aftun particuler h<»»me ne 
** doiet eftre regard, car eft an maxkne, qd* magis dignum 
** trahit ad fe minus dignum, iftjnt eft a conclude que ceft 
** Court de Parliament eft k pluis haul Court, et ad plufors 

? Page 789. t Pi^ 61. J Page 59. 
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** p(ivile(%BS que afcttn autit Court del realme} per que fem* 
** ble, queren chefcun Cafe ^ni^ alciiin except, chelcun BurgefV 
** eft priviledge, quant iarreft neft'forfqiie' fuit dun ftit^edt:- 
** Etle cafe icy eft melior, ventant que execut*^ fuit iue durant 
** le Parliament,, en quel cafe le piff ‘ftiit (d eledba de fuef 
" execution de fon corps, ou de lbs totes et biens. £t auxi 
** diefcun! priviledge eft per pr^^fcidption, et chefcoo pteferipo 

* *tion que found al common weak! eft bon, coment que il foit 
** prejudice a afeun private perfcui.-— Al ftcond matter;. 3 
** ftmUe que le party neft difchaige dexecutioit a touts jourv 
** mes pur certain temps, car il neft impertinent mefque un 
** judgement poit un foits eftre executed, et auterfoits execu* 

* torie.— -Et al tierce, Semble que le Vicortt neft chargeable t 
** Et mittomus que le Vicount uft difobey cefte briefe, quel 
** damage efteroit Verament endaunger de perjury, et auxy 
** de imprifbnment de fon corps, et caunfomc al volunt le 
** Roy ; et ceo fuit cn ore en mefme le Parliament vers Row- 
** land Hill et Suckley, les Viconts de Londres, queux fub- 

rent commit al Tower pur lour contempt, pur ceo que ils 
** ne voile lefler George Petris, que fuit arreft fur un execu- 
** tion, d'^er a large, quant les Serjeants del Armes vient pur 
** luy fans afeun briefe. ' Et il appiert pleinement per le 
** briefe, que ils fuerent clere en le Parliament que le partie 
** duift aver le privile^ en ceft cafe, car auterment le briefe 
** ferroit forfque Habeas Corpus cum caufa, quel brief eft. 

fouvent foits graunt devaunt ceo que les Juftices font agrees 
** le quel le priviledge gift en le cafe ou iwmy; et fils trove 
** que neft grauntable en le cafe, doneques ils remaund le mat- 
** ter ove procedendo, &c. per que, &c. coment que le Parlia- 
** ment erra en le graunt del briefe, uiicore ceo neft rcverfible 
** en auter Court, ne afoun defouit en le Vicont, per que." 
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We mult remember, in reading this iB^eport, that Dyer was 
not at this time pronouncing the law as a Judge, but arguing as 
Counfel in fu|)port of his client j'laiid therefore, as it was his 
duty to lay down, the^ extent of Privilege of Parliament as large 
as poffible, it n^y fairly be concluded, that the law of Privilege 
tyas at this tinie confined within the limits that he has here de- 
feribed. This confideration may excufe me for prefacing 
to differ from fo ^reat an authprity with ref^e^St to his opinion 
on the fecond point, viz. ** That the party was difeharged 
** from the Execution only for a certain time.” All the pre- 
ceding Cafes, confirmed by the fubfequent ftatutc of James I. 
fhew that the law was otherwife, and that the Writ of Exe- 
cution, when executed, could not be revived but bjr Ad of Par- 
liament. ** 

It fliould feem, from the concluding words of the Report, 
that this Writ of Privilege t^s direded to be ifiued by an Or- 
der of the Houfe of Commons i and though nothing appears 
in the Record to juftify this fuppofition (nor has any thing of 
this fort yet occurred in any of thf former inRancesXwe fhall 
fee that, within a very few years, this idea was adopted by the 
Iloufe^of Commons; and it -was eftablifhed, that no perfon 
fhould apply for a Writ of Privilege without ’a warrant for 
that purpofe firfl obtained from jthe Spe;^ker.— It appears, from 
the dates of the proceedings in this bufinefs, that this Seflion of 
Parliament began on the 14th of January; that Trewynnaid 
had furrendered himfplf on the i zth of November preceding ; 
that the Writ of Privilege was iffued on therZzd of February ; 
and th^t he was not delivered out.of prifon till the 20th of 
IV^rch. Why then did the Houfe of Commons, who had fo 
lately been idarmed, and proceeded in fo extraordinary a man- 
jper on the imprifonment of Ferrers, fufifer this Member to 

continue 
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continue in cuftody above two inonths after their meeting? 
Peibaps his being 'in cuftody at the commencement of. the 
Seffion, on a judgment idTued during a very long prorogation, 
might, in their opinion, difUnguUh this cafe from that of a 
Member arrefted as he was coming to the Parliament Houfe 5 
or perhaps, as I have fuggefted before, they would not have afl:ed 
as they did in the cafe of Ferrers, if he had not been a fervant 
of the King, and if, for that reafen, the affront had not been 
confidered by ^he King’s Privy-Counfellors, and thofe of his 
Privy Chamber, of whom there were not a few,” as offered 
to the King himfelf. 

Thefe twenty Cafes arc all that I have met with, prior to the 
Reign of Edward VI. 

And liere it may not be difagreeable to the Reader to flop 
for an indant, and to endeavour to collcft from thefe inftances, 
what was the more ancient do^rine of the extent of Privilege 
of Parliament, as claimed by Members of the Houfe of Com- 
mons, 

Firft, It has hitherto been confined exprcfsly to the Mem- 
bers themfelves, and to their fervants, ** familiares,” waiting 
on them during their attendance in Parliament *. 

* After the Refolutrons of the Lords, “ (hould not be diftrafted, by the trouble 
on the 28th May 1624, whith are enter- “of their fervants, 'from attending the 
cd before in the Note^ pp. 40, 41, there “ ierious affairs of the kingdom; and that 
is the following entry, “ It is dellred, “ therefore they will not pervert. this Pri- 
“ That all the Lords, zhet the end of this “ vilege to the public injuftice of the 
“ feflion, be very careful in thefe points, “ kingdom ; fo that every one ought 
“ and remembor the ground of thefe Pri- “ rather to go far within, foan any way 
vileges, which was only in refpe^ they <« exceed, the due Uini|s.” 

VoL. I. K Secondly, 
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Secondly, It has not been" eztei^ded, in point of duration, 
beyond the time of their comihg to Parliament, their refiding 
there, or returning to their homes ; except in the Writ of Pri- 
vilege fued out in the l|ft C^e of Trewynhard, which was to 
perfona ** venicntes ieu venire intendentes.” 

Thirdly, No Cafe has occurred where the foit or profecu- 
tion, againft. the perfqn claiming Privile^, has been for any 
other 'than a civil caufe, " tranfgreilionis, debiti, computi, 
** conventionis, aut alterius contradlUs cujufcunque.” In- 
deed, in Lark’s Cafe, in the year 1430, the Commons flate 
their Privilege ** to be free from all arrefts, except for trcafon, 
** felony, or furety of the peace ; and in Thorpe’s Cafe, in 
1 456, the Judges declare, ** that if any Member of Parliament 
“ be arrcfted in fuch Cafes as be not for trcafon, or felony, or 
** furety of the peace, or for a condempnation had before the 
** Parliament, it is ufed that> all fuch perfons ihould be re- 
** leafed of fuch arrefts, and make an . attorney, fo that tliey 
** may have their freedom, and liberty freely to intend upon 
“ the Parliament.” But in neither of thefe Cafes, nor in any 
other that we have yet met with,, is there any proceeding, to 
explain the precife meaning of thefe words “ Surety of the 
** Peace*,” or to (hew how (ar they were then underftood to 
extend to indemnify perfons, entitled to Privilege of Parliament, 
fi'om any fpecies of criminal profecution. 

* In a Refolutlon of the Houfe of “ ftrained, without fenftnce op order of 
Lords, of the i8th April i6a6, their “ the Houfe, unlcfs it be for treafon, or 
Privilege is thus exprefled ; “ Refolved, “ felony, or for refufing to givt furety for 
“ mmint ttiffontUnU^ That no Lord of “ ftact'* See Lord Arundel’s Cafe, 
** Parliament, fitting the Parliament, or in this Vol. Ch. 3.. under the head of 
• « within the ufual times of Privilege of “ Commitment of Members by the Privy 

Pariiamenl^ is tb be imprifonCd or re- ** Council,’’ N” & 


Fourthly, 
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Fourthly, Though the daim of perlbnal Privilege, or of 
being fiee from arrefts in civil fuits, is general, I cannot, as I 
fdd before, but fufpedt, as well from the exprellions ufed by 
the Chief Jufrice, in delivering the opinion of the Judges in 
Thorpe’s Cafe, ** coAdempiiation had before the Parliament,” 
as from other circumfrances, that originally it was underfrood 
to extend only to perfons arrefred on mefne procefs, and not 
to thofe taken in execution ; and I am fiipported in this opi- 
nion, by the argument, which arifes from the remedy provided 
by the Common Law for the. deUvcry of perfons arrefted on 
mefne procefs, viz, ** a Writ of Privilege whereas in the 
other cafei we have feen that it was thought necelTary to apply 
for a ipecial Adi of the Legiflature, not only to enable the Chan- 
cellor to idiie his writ for the releaie of the Member fo taken in 
execution, but even to indemnify him for the ifTuing that writ, 
and the fheriffs and other minifrerial officers for obeying it. 
And, when the Judges fay, in Thorpe’s Cafe, ** that the perlbn 
** arrefled is to be releafed and to make his attorney,” this feems 
to imply that he is to be releafed only on fome procefs prior to 
the final judgment j for to a judgment I apprehend the party 
could not anfwec by his attorney, but. If he does, not fatisfy the 
debt and cofts, muft fuffer in his proper perfon. 

Fifthly, The only Cafes I have hitherto met with, wliich 
feem to imply a Privilege, that the goods of a Member fliall not 
by taken in execution, are (i) That of the Mailer of the 
Temple, N* i. (2) The Cafe of the Prior of Malton, N* 5. 
(3) Atwyll’s Cafe, N* 17. And this laft is the only one that 
relates to Members df the Houfe of Commons ; and in the two 
latter of thefe Cafes, the claim is exprefsly confined to fuch 
goods and chattels, as it was neceflary the Member fhould have 
with him during his attendance in Parliament, or in returning 
to his home. 

a 
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There is an*exprcflion in Djrer'e Argiiment TrewyimardV 
Cafe, from which one may h wasf^O|»ni^n, ** that 

** the lands or even goods of a Memher were liaUe to exectt> 
tion, even during the fitting of Parliament i’V 4 >r he lays, 
** £t le Cafe icy eft melior, Qatantl|ue Exeoution fuit fue da> 
** rant le Parliament, «n qud cafe le Hff. fuit al Ele^ion ^ 
** fixer Execution de fon Qorps, ou de fes terres et biens.*' 

Sixthly, The laft fpecies of Privilege which may be coUe^ed 
from any of the foregoing Cafes, is, that of not being impleaded 
during rite attendance in Parliament. ti.have obferved before, 
that, except the Cafe of Bogo de Clare, N* 2. and tl^ Writs of 
Superfedeas, N* 3. cited by Sir Edward Coke, nothing appears 
in fiivour of this claim till the two Cafes in the Exchequer, 
N* 14. and ly, in the year 1474: in which the Barons, afilfted 
by the reft of the Judges, declare that no fuch cuftom did then 
exift. In Atwyll^s Cafe, 17 Edward IV. where the Commons, 
ibr the firft time, Infift on the Privilege of not being impleaded 
in any perfonal a<ftion, though they complain that the judg- 
ments obtained againft Atwyll were on feigned informations, 
he being then attending in Parliament, and not having know- 
ledge of the laid condempnations, yet, notwithftanding this irre- 
gularity, lb fubverfive of their Privileges, and indeed fo con- 
trary to the principles of natural juftice, they think themfelvcs 
bound to fave to the creditor his right to a judgment, ami new 
executions, to be fued after the conclufion of the Parliament.. 

Seventhly, We have feen in thefe feveral inftances the dif- 
ferent modes, by which perfons, who have been arrefted or 
imprifoned, have been releafed from their confinement. la 
the Cafes of Lark N* 8. of Clerk N* 13. and of Hyde N" 16.. 
which were of perfons taken in execution after judgment, na 

Writ 
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Writ of JAiyilege appears to have been applied &r, but the 
Ccanmofilr vent by petition to the King, and obtained a 
fpecial Ad of ParUament for their releale. In Sadclifie’s Cafe 
1^ where the Defendant was arrefted oi^ tnefne iH-ocefs, 
a Writ of Privilege iffued, ifcrdef which he was fet at liberty 
by order of the Court. It does not appear that any judgnaent 
was ever given in the Cafe o( Trewynpard N* ao. from whence 
it might have been coUeded, how j&r the Sheriff was juftified, 
by law, in obeying that Writ of Privilege, which iflued to re- 
kafe a Member then a primmer in execution. Tlye only in- 
fiance in which we h^e feen the Houfc of Commons inter- 
pofe by their own authority, and deliver their Member with- 
out the afliflance of a Writ of Privilege, or of an Ad of Par- 
liament, is that of Ferrers s and of this, and the leyeral cir- 
cumflances attending it, having before given my opinion, 1 dull 
leave it to the judgment of the Reader. 


CHAP. 
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CHAP. II. 

ri^OM THE REIGN OF HET^RY VIII. TG THE END OF 
THE REIGN OF'qJUEEN ELIZABETH. 


W B are now come to a period from which the Journals of 
’ tkc' Houfe of Commons are extant ; though, during the 
reigns of Edward VI. Queen Maiy, and Queen Elizabeth, the 
entries are fhort and imperfeA, and for fome years, ^t the end of 
the reign of the latter of thefe monarchs, the original Journals 
are milling. I do not*^mean to infert, in th^uture progrefs of 
this work, every inllance that is to be found of Privilege claimed 
or allowed, efpecially 'where there are, as in the more common 
complaints of breach of Privilege, feveral entries of the fame 
fort i I lhall confine myfelf to thofe Cafes which appear to me 
the mod: intereding, and thefe 1 fhall difpofe in the order of 
time in which they happened. 

21. On the 14th of January 1548, the Privilege of the 
Houfe is granted to John Key far, fcrvant to Sir Ralph Vane 
On the 7th of February 1548, it is ordered. That J. S. fcrvant to 
Sir A. Wyngfylde, fhall have a Writ of Privilege ♦j*. — And there 
are feveral other fimilar indances in the reigns of Edward VI. and 
Queen Mary, of Privilege allowed to the fervants of Members. 

* See the 21ft January 1548. 19th Februaiy 1552; the 24th February 

t Sec die 18th January 1549; the 15521 and the 15th November 1553. 


22 . On 



Chap« 2« lUigff^of'JSenry^Wl.^c* 71 

22. On the 22d of February 1 552, it is ordered* * That if 

* any Burgefs require Privilege for himfelf, or his fcrvant (he) 

* ihall, upon declaration* have a -warrant ligned by Mr. Speaker 

* to obtain the Writ.’— And* * For that William Ward, Bur- 

* gefs 'of Lancafter* obtained a , Writ of Puvilcge out of the 

* Chancery* without a warrant from this Houfe ; it is com- 

* mitted to Mr. Mafon* and others* to examine the matter* and 

* certify.’ We have feen before* in Dyer’s Argument in Tre- 
wynnard’s Cafe* 'fome allufioq to a praftice of this kind* viz. 
** the obtaining the previous confent of the Houfe to jin appli- 
“ cation for a Writ of Privilege.” Upon what grounds the 
Houfe of Cemmpns took this power into their hands* I will not 
pretend to decide j it is certain that the Speaker’s Warrant could 
not be, in all Cafes* necefTary, as the duration ^of Privilege* and 
confcquently the legal right of the party entitled to a Writ of 
Privilege, extended even beyond the exiftence of the Parliament 
itfelf. 

23. On the iSth'of March 1^52* it is ordered* * That Hugh 

* Fludde, fervant to Sir A. Wyngfyldc, (hall have Privilege.’ 
On the 26th a Supplication is exhibited by John Gurdon* 
Frenchman, to undo the Privilege granted to Hugh Fludde* ut 
fupra On the^aSth it is ordered, * ThaT a Procedendo fhall be 

* directed to fet Hugh Fludde without the Privilege of this 

* Houfe, as he was before* and the Serjeant to deliver him pri- 

* foner to the Sheriffs of London j’ on Ac-next day, * where 

* the Serjeant delivj^red H. Fludde to a Serjeant of London* he 

* made an. ad'ault upon that Serjeant* and efcaped out of his 

* ward i whereof* by credible report made to this Houfe, it is 
‘ ordered, Aat the Serjeant fhall require Mr. Comptroller to fend 

* to this Houfe* to-morrow by eight o’clock* H. Fludde, and 

* _ - . - , Creketoftc, to know the further pleafure of the 

. 8 * Houfot 
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^ Houfib. Oil tfhe joth Mi% ComfJtrdfler did fend. Fludde and 

* Giyketpfte to rfie Houfe/ whftre«|toii wa« declarj^d by the 

* Sheniii^ Serjeant;^ dte Aii 0 eni<£ahour ahd efcape of Fludde« by 

* means oC Ci^ketoibe ; v^ereiippn it is ordk>f«^ tlut Flu^ 

* 4t^ Cryketb{le*(h;dl be fent pi&ners to the Gatehdufe till 
•* to-morrow.~On the thorroyp’, the of IMitfdb, it is or- 
*' dered, that Mi Fj^ddc (hall be remitted to the Comiter of 

* Londotr,,in fuch cafe as He was before^ the Privilege, granted 

* by this H9ure unto him, artd if Fludde fliall agree with 
Gordon, that notwithflancihng, to abide the order of this 

* Hoafe, if it be fitting j and if not, then to abide the order of 

* the King's Majefty’s Council, for the pUnIflunent of this de- 
meaner, when itihaU be ordered. For C^ketoftc, it is cr-! 

* dcred that he /hould remain in ward, where he was, and to 

* bring him hither to-naorrow at lo o’clock ; and it is ordered, 

* that two Members {hall make report to Mr. Comptroller of 

* the mifdemeanour of Fludde and Cryketofte : On the next 

* day, it is ordered, that Cryketofte {hall be lent prifoher to the 
^ Tower, by the Serjeant of this Moufe ; On the 5th of April 
' he is ordered to be difeharged of the imprifonment, paying his 

* fees. On the 1 5th o^'^April, the day of the dilToiution of the 

* Parliament, it is ^r^ered, that Hugh I^udde, prifoner in the 

* Counter, {hall lb remain until he have iadsfied or agreed with 
John Gordon, and that then the feid Fludde Ihall be delivered 

* to the Serjeant of this Houle, and difeharged of his imprifon- 

* ment there, notWitlillanding any other a< 5 tion brought againfl 

* him in London, lithenC9 his firft arreft^ for this matter.' — 
Prynn, in the Fourth Rcgifter, p. 1 202, fays, that ** this is ob- 
** fcurely entered, but. that it clearly implies, that Fludde was 
** arrefted and impfUbned in the Counter^^ at the fuit of Gordon, 
** either upon an execution, or for Ibme high breach of the 
** peace, and mifdemeanour againft him, of which when the 
^ Houfe underllood the truth, though they had granted him 

3, “his 
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** his Privilege, they recommitted him prifoner to the Counter 
in the lame ftate as before, till he had latisficd Gordon.”~I 
have entered the Proceedings in the Journal at length, in order 
that the Reader may be able to colleft, as clearly as Prynn, 
for what caufe Fludde was originally arrefted, and why the Pri- 
vilege allowed him was withdrawn. It may not be here impro- 
per to take notice of the punifliments which the Ploufe indited 
on Creketofte (for his contempt and breach of their Privileges 
in ainding Fludde to make his efcape from the Sheriffs, to 
whom they had remanded him) by firft committing him to the 
Gatehoufe, and then to the Tower i becaufe it is the firft in- 
ftance that has occurred, except in the Cafe of Ferrers, in which 
the Houfe of Commons have taken occafion themfelves to pu- 
nilh a violation of their own privileges. 

24. On the 17th of April, 1554, * Mr. Rede and Mr. Erm- 

* ftead brought from the Lords a Subpoena, that Mr. Beamond, 

* of this Houfe, and his wife, caufed to be ferved upon the Earl 

* of Huntingdon, in this Parliament time, and prayen the order 

* of this Houfe, for that offence: — It is ordered, that eight 
‘ of this Houfe (hall declare to the Lords, that they take this 

* Writ to be no breach of Privilege.’ Neither Prynn, nor the 
compilers of the Parliamentary Hiftoryi who both cite this 
Cafe, attempt to give any account of the tranfaftion, cither 
out of what Court the Subpoena iftued, for what purpofe it was 
ferved, or of what nature the fuit was in which tliis procefs 
was ufed. 

25. On the 23d of April, 1554, * William Johnfon, one of 

* the Burgeffes, complained upon Monyngton, who had beaten 
‘ him, and put him imfear of his life ; Whereupon Monyng- 

* ton came to this Houfe, and not knowing Johnfon to be a 

VoL. I. L " Burgefs, 
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‘ Burgefs, confefled he had ft'ricken him, for that he took away 

* a net out of Mr. ^Bray’s houfe in Bedfordfhire^ and Johnfon 

* faid it was Lord Mordaunt’s net, and as Under-SherifFhe took 

* it; whereupon it was ordered, diat Monyngton was fent pri- 

* foner to the Tower.-— On the next day, it is ordered, that the 

* Serjeant /hall fetch Monyngton from the Tower to this 

* Houie j whereupon Johnfon required that he might go fafe 

* in body, and that was committed to Mr* Higham- and Mr, . 

* Pollard i and thereupon Monyngton difcharged. - 

26. On the 2oth of November, 1555, it is ordered, * that 

* . Tuffiird, who caufcd Mr. Mynne to be arrcftcd, ihalL 

* pay the Serjeant’s fees and withdraw his adlion/ 

27. On the 6th of December, 1555, it is ordered, * that Mr# 

* Comptroller, with other of the Houfe, thall declare to the 

* Lords, that their opinion is, that their Privilege is broken, 

* for that Gabriel Pledall, a Member of this Houfe, was bound 

* in a recognizance in the Star Chamber to appear before the 
‘ Council, within twelve days after the end of this Parlia- 

* ment: — ^Whereupon Mr. Comptroller, from the Lords; faid, 

‘ that they would fend anfwcr thereof to the Houfe : — Mr. 

* Marten and Mr. Lewis, from the Lords, faid, they required 
‘ fix of the Houfe to confer with the Lords, for that caufc j 

* and Mr. Comptroller, Mr. S. Petre, with four others, 

* went up : and they reported, that the Chief Juftices, Mafter 

* of the Rolls, and Serjeants, do clearly affirm that the recog- 

* nizance is no breach of the Privilege.’ — It does not appear 
iipon what grounds the Judges formed this opinion; whether 
upon the nature of the fuit in which the Member was bound 
to appear, or upon the length of time after the diilolution of 
the Parliament > nor do I underftand for what realbn the Com- 


mons 
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mens made any application to the Lords in this inftance. — This 
conference was on Friday, and on Monday the Parliament was 
didblved ; fo that we have no opportunity of knowing how far 
the Commons acquiefeed in this dodrine. 

28. On the 29th of January, 1557, * TlioniasEyras, Burgefs 
■* for Thu/ke, complained, that a Subpoena was delivered to him 

* to appear in the Chancery, wherefore he required the Privilege 

* of this Houfo: whereupon Sir Clement Higham and Mr. 

* Recorder were fent to the Chanccllour, to require that the 

* proceis might be revoked.’ This demand it is probable the 
Chancellor complied with, as the Seffion continued till the 7th 
of March, and no further entry appears upon the fiibjedt. 

29. On the 5th of February, 1557, * A Committee is affigned 

* to examine a matter againil Walter Rawley *, a Burgefs com- 

* plained of out of the Admiral Court by Dr. Cooke’s Letter 
—And on the 8th of February, * Walter Rawley, one of the 
■* Burgellcs for the Borough of Wareham, attached in the Ad- 

* miral Court, luth a Warrant to obtain a Writ of Privilege.’ 

Wc are now come to the Reign of Queen Elizabeth ; and it 
appears from the Journals of tlic Houle of Commons, that Sir 
Thomas Gargrave, who was eledlcd Speaker in Her firft Parlia- 
ment, did, on his being prefented to the Queen, make certain 
petitions for the “ ancient ” Liberties of the Commons, wliich 
were granted by Her Majelly to be ufed reverently and decently ; 
but it is not there Rated what thefc Liberties were. Sir Si- 
monds Dewes, in tlic fpecch he lias given us of Sir Thomas 

* This Gentleman was probably fa- at this time in Devonflltre. Sir Walter 
tbsr to Sir Walter Rawlcigh, who Jived was born in 1552, 

L 2 
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Gargrave, expreflcs them as follows*: “ (i.) Liberty of Ac- 
** cefs for the Houle to Majefty. (2.)^ Pardon for himfelft 
** if he Ihould miflake or mifreport any matter that he was or- 
** dered to declare. (3.) That they might have Liberty and 
“ Freedom of Speech. And, (4.) That all the Members of 
** the Houfc, with their fervants and neceffary attendants, might 
** be exempted from all manner of Arrefts and Suits during the 
** continuance of the Parliament, and the ufual fpace both be- 
“ fore the beginning, and after the ending thereof, as in former 
“ times hath always been accuftomed.” — As I did not recolledl to 
have hitherto met with any inftance of Members’ fervants claim- 
ing an Exemption from Suits, I own this petition of Sir Tho- 
mas Gargrave appeared to me rather extraordinary, till I found 
an explanation of it in the words of Sir Simonds Dewes Himlelf, 
who fays, p. 43, ** This Exemption from Suits at Law I have 
** caufed to be inferted into the preceding Abftrad of Sir T. 
** Gargrave’s Speech, becaufe he cither did petition for Free- 
** dom from Suits, as well as for Freedom from Arrcfts, or he 
** ought to have done it and then refers, for his authority, to 
the two aforementioned General Writs of Superfedeas, in the 
eighth year of Edward 11 . N” 3. 

I truft it .will not be thought an improper digreflion from 
the fubjedt to remark here, that it is faid by Elfynge, p, 176, 
and by Sir Simonds Dewes, p. 42, and is alfo mentioned in the 
Lift of Speakers Names, publiflied by Ilakewill:, p. 2 1 2, That 
“ the requeft for Aecefs unto his Majefty is firft recorded, in the 
“ twenty-eighth year of Henry VIII. to be made by Richard 
** Riche, Speaker j but that the Speaker’s petition for Freedom. 

of Speech is not recorded before the thirty-fourth Henry VIII- 

* Sec Sit Simonds Dewes’s Journat, p. 16. 


** whea 
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** when it was made by Thomas Moyle, Speaker.” Hakewill, 
in page 213, fays, ** The petition for Privilege from Arrefts 
«* is of latter days j blit it appears, in the firft Heniy IV. that 
** Sir J. Cheney, then Speaker, made a general requeft that the 
** Commons might enjoy their antient Privileges and Liberties, 
not naming any Liberty in particular ; and he is noted to be the 
** firft that made this requeft.” Elfynge, p. 184, fays, ** This 
** petition for Freedom from Arrefts was never made until of 
“ late years, yet this Privilege did ever belong fo the Lords 
** and Commons, and to their fervants alfo, coming to the Par- 
" liament, flaying there, and returning home In a debate 
upon this fubjeft, which is in the Journals, on the 17 th of De- 
cember, 1621, Mr. Hakewill fays, ** The prayer for thelc Pri- 
vileges, in the beginning of Parliaments, is a matter of good 
“ manners, never ufed till of late years -j- : Antiently, pro- 
” teftations were made by the Speaker in this point : The firft 
** prayer was in the firft year of Henry IV J.” This debate 
had arifen on a letter fent by James I. § to be communicated 
to the Houfe of Commons, in which, fpeaking of their Pri- 
vileges, he fays, “We could not allow of the ftyle, calling it 


* Ic appears from the preamble to the 
Petition of the Commons in Atwyll’s 
Cafe (vide page 48.)/* that, at the com* 

** mcnccment of the rarliament of 17th 
Edward IV. the King ratified and 
confirmed to the Commons their Pri- 
vilege of not being impleaded in any 
^ atSIion perfonal, or of being attached 
by their perfons or goods, &c.” This 
tnuft probably have been in his anfwer 
to the Speaker’s petition \ and if fo, this 
obfervation of Elfynge is not accurately 
true. 

f See more upon this fubje<Sl in the 
Second Volume of this Work, undcrtitle 


Speaker’s Duty in praying the Privi- 
leges of the Commons.”— See alfo 
the Appendix to this Volume (N° 1.) 
The Apology of the Commons in 1604. 

t Sec Vol. 1 . Commons Journal, 
p. 667. 

§ See the King’s letter, dated from 
Newmarket, December nth, 162/.— 
Parliamentary Hiftory, Vol. V. p. 497. 
And another letter to Mr. Secretary 
Calvert, Wated from Royfton, 16th De- 
cember, 1621, in 2d Vol. of Proceedings 
and Debates of the Houfe of Commons: 
in i620<i, p. 339* 
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“ thiir antient and undoubted Right and Inheritance } but could 
** rather have wilhed that they had faid, their Privileges were 
** derived from the grace and permiffion of our auceilors and 
“ us i (for moll of them grow from precedent?, which flieweth 
“ rather a toleration fhan inheritance ;) the pl^in truth is, we 
** cannot with patience endure our fubjedls to ufe fuch anti- 
“ monarchical words to US concerning their Liberties, except 
** that they had fubjoined, that they were granted to. them by 
“ the grace |ind favour of our prcdecelTors." This very mo- 
narchical meflage immediately produced a violent fpirit in the 
Iloufe, and a Committee of the whole Houfe was appointed to 
meet the next morning, ** to confider all things incident to, or 
** concerning the Privileges of the IJoufe.” Accordingly, the 
next morning, the i8th of December, the Committee met, and 
having, by the affiftance of Sir Edward Coke, Mr. Noy, and 
Mr. Glanville, prepared the following Proteftation, it was re- 
ported to the Houfe, and, having been read fevcral times, was, 
upon the quellion, allowed, and ordered to be prefently entered 
of Record in the Journal of the Houfe: It was exprelTed iu 
thefe terms : 

* The Commons, now allembled in Parliament, being jullly 

* occafioned thereto concerning fundry Liberties, Franchifes, 

* and Privileges of Parliament, amongH others not herein 

* mentioned, do make this Proteftation following; That the 

* Liberties, Franchifes, Privileges, and Jurifdiflioi^s of Parlia- 

* ment, are the antient and undoubted birthright and inhe- 

* ritance of the fubjefls of England; and that the arduous 

* and urgent affairs concerning £he King, State, and the De- 

* fence of the Realm, and of the Church of England, and 

* the Making and Maintenance of Laws, and Redrefs of Mif- 

* chiefs and Grievances, which daily happen within this realm, 

§ * * * § are 
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•' are proper fubjeSts and matter of counfel and debate in Par- 

* liament ; And that, in the handling and proceeding of thofc 

* bufinefles, every Member of the Iloufe hath, and of right 

* ought to have, Freedom of Speech to propound, treat, rea- 
fon, and bring to conclufion the fame : And that the Com- 

* mons in Parliament have like Liberty and Freedom to treat 

* of thofe matters in fuch order, as in their judgments fliall 

* feem fitteft ; And that every fuch Member of the faid Houfe 

* hatli like Freedom from all Impeachment, Imprifonment, or 

* Moleftation (other than by cenfure of the Houfe itfclf) for 

* or concerning any Bill, fpeaking, rcafoning, or declaring of 

* any matter or matters touching the Parliament, or Parlla- 

* ment ^ufinefs : And that, if any of the fiid Members be com- 

* plained of, or queftioned for any thing done or ftid in P>r- 

* liament, the fame is to be {hewed to the King, by the advice 

* and alTent of all the Commons alTcmbled in Parliament, hc- 

* fore the King give credence to any private infc'rmaiion.’ — 
This Proteftation accorded fo ill with King James’s ideas of the 
Liberties of the Commons, that he foon after fent for the 
Journal Book, and, in Council, with his own hand rent it out ; 
and by a memorial of the 30th of December, which he ordered 
to be entered in the Council Book, “ His Majelty diil, in full 
** adembly of his Council, and in the prefence of the Judges, 
“ declare the faid Proteftation to be invalid, anniill’d, void, and 
“ of no efFe<ft and not long after difl'olvcd the Pai liament. — 
But, notwithftanding all the pains taken by this fimplc King 
to obliterate this glorious monument of the fpiiit and wifUom 
of thofc great men who direfted the councils ot the memorable 
Parliament of 1621, this Proteftation is ftill happily preferved, 
and remains a proof of the temper and moderation of that 'Wrife 
Houfe of Commons, who had been fo frequently provoked 

by 
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by attempts on their Liberties by an injudicious -and conceited 
Monarch 

Perhaps I ought to make an apology to the Reader, for 
having inferted this ProteAation, and the Proceedings relating 
to it, out of the order of time in which they happened ; but 1 
was led to do it from the reference which they bore to the 
fubjedl of Sir Thomas Gargrave’s fpeech.— -To return however 
to the precedents : 

30. On the 24th of February, 1558, * John Smith, returned 

* Burgefs for Camelford, upon a declaration by Mr. Marfh, that 

* he had come to this Houfe, being outlaw’d, and alfa»had de- 

* ceived divers Merchants in London, taking wares of them to 

* the fum of three hundred pounds, minding to defraud them of 

* the fame, under the colour of Privilege of this Houfe j the 

* examination whereof, committed to Sir Jo. Mafon, and other 

* of this Houfe, was found and reported to be true } and that a 
< Writ of Cap. Utlag. againfl: him, was directed to the Sheriff's 

* of London, retsurnable 1 5* Pafehse next, at the fuit of William 

* Pinchebek and his wife, in a Plea of Detinue Upon which 

* matters, and ci^fultation had in the Houfe, the queffion was 

* alked by Mr. Speaker, If he fliould have Privilege of this 

* Houfe or not ? And by the more number of voices, it feemed 

* that he fhould not have Privilege : But, upon the divifion of 

* the Houfe, the number that would have him not to have 

* Privilege, was i oy, and the number that would he fhould be 

* It is to be found in Rufbworth, gave occaiion to it, in Vol. II. of Pro- 
Yol. I. page 53 i in the Parliamentary ceedings and Debates of the Houfe of 
Hiftory, Vd. V. page 513; and, together Commons in i6ao> i, page 359. 
with the Debates and Proceedings that 


* privileged 
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* privileged was 1 12 j and therefore ordered. That he (hall ftill 

* continue a Member of this Houfe.’ It fhould feem, from the 
^ords of the order, that the doubt was, not whether he fliould 
have a Warrant for a Writ of Privilege againft the execution 
of the Writ of Capias Utlagatum, (which, as Prynn obferves, 
in the Fourth Regifter, p. 1 209, was' returnable on a day then 
to come;) but whether a man, who appeared to the Houfe to 
have been guilty of fo grofs a cheat, ought any longer to con- 
tinue a Member: And, as Prynn fays, “ How honourable 
** this vote was for the Houfe, in the cafe of fuch a cheating 
** Member, carried only by five voices, is not fit for me to de- 
" termine.” 

31. On the 5th of Febtfiary, 1562, * Sir H. Jones com- 
•* plains all his fervanta to be imprifoned, and prays Privi- 

* lege : but, after long^^^gulthents for the Privilege, commif- 

* fion was given to Mr.^ Sackvill, and other, to examine and 

* certify of tho^x the 8th, Mr. Sydney declared, 

* upon examusatipn, the fray to feem to be begun by Sir H. 

* Jones’s feryants : — On the tath of February, a Bill is brought 

* in againfe Sir H. Jones’s fervants for the ^y and riot ; and 

* the fame day the Committees do certify to the Houfe, that 

* Mr. Jojies’s men may be committed to the Serjeant, and 

* that he attend Mr. Recorder and Mr.' Gargrave with the 

* prifoners, before the Lord Chief Juftice, to enter v/ith fiirc- 

* ties in bond of five hundred pounds to appear, pcribnally, 

* in the Queen’s Bench, in Trinity Term next, to antwer 

* to fuch things as foall then be ohjedted to them on the 

* Queen’s behalf, and fo fet at liberty.’ I do not find that 
this BUI went further than the firft reading : but it is remark- 
able that, in the interval of thefe proceedings about Sir H. 
Jones’s fervants for a fray and riot, it was ordered, on the 

Voi-.l. M loih 
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loth of February, * That fcveral Fer^s, fervants to Sir H. 

, * Jones, attached in London in three actions df Trans’, da«> 

* mage three thoufand Marks, (hall have a Wrk of Piirilege.* 
It is probable that thefe were the fame perfons, and that the 
fray arofe o# ^elr being attached ill thefe adions ; and though 
a Writ of Privilege was granted them for thefe, the Houfe took 
care that they fliould not be ieeat liberty on the liot, till they* 
had entered into a very large fecurity to appear in the Queen’s 
Bench, to anfwer to what fhould be objected agailifl them oa 
account of this Breach W the Peace. 

32. On the 1 6th of February, 1562’, * R. P., fervant to Sir 

* William Woodhouic,. attached in London at the fuit of T. R. 

* Baker, in Trans’, hath a Warralfffer Privilege, notwithftand- 

* ing judgment given againft him,for^r ’Marks.’ 

33. On the 8di ^ Odlobci|''j'566, * Gardiner, a Burgefs, 

* prifoiier in the Fleet, defirethpto be 

* the Mailer of the Rolls, and of Ri^fts, were lent 

* by the Houfe to know the caufe of the Lord Keeper;’ and 
the next day * tft Matter of the Rolls declared, from the 

* Lord Keeper, that Gardiner might be rettored to this Houle, 

* with condition, up<^ prorogation or dittblution, to be eftlbons 

* prifoner.’ This is the whole of the entry in the Journal,, 
and it does not appear to warrant what Prynn collcds from it 

“ That Gardiner was kept prifoner for a contempt of a decree 
** in Chancery, as the Journal imports.” Nor do I find any 
notice taken by tlie Houfe of the conditions propofed by the 
Lord Keeper. 

* Fourth Regiiler, p. ia 09 ^ 
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34. In the fourth volume of the Parliamentary Hiftory, 
p. I53» it is reported ** That Mr. Strickland, having in one of 
** his fpeeches earneAly prefled the reformation of the Book of 
« Common Prayer, was the next day called before the Queen's 
** Council, and commanded by them to forbear g -'.;ig to the 
** Houfe till their pleafure vm further known : this occafioned 
" great clamour within doors j and divers fpeeches and motions 
** were made relating to Breach of Privilege, by reftraint of 
** one of their Members from attending; although he was 
** neither imprifoned nor confined. But the Speakef. got up, 
** and defired the Houfe to forbear any further debate on that 
** matter ; and the next day Mr. Strickland came again to tlic 
** Houfe, by the Council’s allowan^/tto the no fmall joy of his 
brethren.'* It appears from Dewes *, that Mr. Strickland 
hod, on Saturday the z 4th of April, 1571, brought in a Bill 
for reformation of i^e Book of Common Prayer, which, among 
Other matters, forbad the kneeling at rdleiving the Coinmu> 
nion. The Houfe adjourned from, this day to Thurfday tiie 
19th; and though Mn Strickland waa.:>^en under the reflraint 
of not coming to the Houfe, no notice is takei^ of it on that 
day; On Friday Mr, Carlton, ** witjz a vei*^’ good zeal and 
** orderly fhewof obedience, made ilgnification, that a Member 
of the Houfe was detained from them ; by whole command- 
** ment, or for what caufe, he knew not s forafmuch as he 
** was not now a private man, but to fupply tlae room, perfon 
** and place of a multitude fpccially chofen, he tliought that, 
** neither in regard of the country, wliich was not to be wrong- 
** ed, nor for the liberty of the Houfe, which was not to be in- 
** fringed, we fhould permit him to be detained from us, but, 
^ whatfoever the intendment of Uiis otfcnce might be, that he 


• Page 166. 
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** iliould be imt fbr to the Bar of this Houfe; there to be heard 
** and there to anfwer.” To this Mr. Treafurer advifed the 
Hou£e to be wary in their proceedings, and not to think worfe 
than there was caufe j ** for man, quoth he, that is meant, 
** is neither detained, nor .mifufed, but, on confiderations, is 
defired to expedl the Que^’a^eafure, upon certain fpccial 
** points.— »He further faid, that ^ was in no fort flayed for 
“ any word or fpeech by him in that plael^offored, but for the 
** exhibiting a Bill into this Houfo againfl the Prerogative of the 
“ Quei%^' which was not to be tolerated.” This dodtrine 
being fujpported by another Privy ^Counfellor, Mr. Comp- 
troller i they were anfwered by Mr. Yelverton, Firft, he 
** faid, the precedent wait'|p0iilous : and though^ in this happy 
** time of lenity, among fo |;ood and%oifourabhi perlbnages, 
** under fo ^cious a Prince, noting of eXtrendty or injury 
'* was to be feared, yet th^tiixMlif ' might hiNdtered, and what 
** now is pernhstted.^erea^r might be conflrued as of duty, 
** and enforced, even on thla^roaod of the prefeift perniiHlon. 
•* He further faid, that all^atters not trCafon, or too much to 
** the deroga^pn of the Imperial Crown, were tolerable there, 
where all things cotin|^ be confidered of ; and where there 
** was fuch fullnefs of power, as even the right of the crown 
** was to be ‘deterixMoed.— Beiides, that the fpeech uttered in 
^ that place, and me offer made of the Bill, was not to be 
“ condemned as ev^L” The fpirit and manly fenfe of this 
fpeech had its immediate eife^ } for, the Privy Counfellors 
whifpertng together, the Speaker moved, “ that the Houfo 
** fhoukl make flay of any further confiikation thereupon}” 
and the next morning, almofl as foon as the Houfo met, Mr- 
Strickland .coming in, whilfl the Bill for coming to church 
“ and receiving the Communion” was referring to a Conmiittee,. 
“ the Houfo did, in witnefs of thar joy, prefently nominate 

" him 
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** him on'fr of the faid Gommittees >” and his name accordingly 
app««rs in the Jouthal, in which there is fcarceany notice taken 
of all this pfotceding. The great warmth with which this 
matter was taken iap in the Houft; and the immediate fub- 
miffion of the Council, with what little foundation the 

following remark, amongf^many others equally unfounded, is 
made by the Compilers of thfe Parliamentary Hiftory, ** That, 
** when, at any thsMii this Parliament totrdhed upon the Queen’s 
“ Prerogative, either in religious or civil matters, a haughty 
“ melTage or two brou^t them tamely to fubmit, and calmly 

bear the burthen The fpeeiA of Mr. Yelverton, which 
is reported at length in Dewes, and from which I have given 
the foregoing extracts, breathe»4 Ipirit t^ freedom, and con- 
tains a knowledge of the? conftitutional powers of the Houfe of 
Commons, not to be exceed^ dven^by that Parliament which 
cilablifhed and co^rmed the^evolution. 

As this of Mr. Strichland is the firft Oftfe, in which we have 
met with any attempt to reftrain the Freedom of Speech in the 
Houfe of Commdns, it may not be improper here to obferve, 
how jealous that Affembly has ahvayS been of this moft valu- 
able and moft elTenttal Privilege. As long ago as in the fourth 
year of Henry VIII. Mr. Strode, a Member, having propoftd 
a Bill in Parliament for the regula^oa«,of the Tinners in Corn- 
wall, was profecttted in the Stannary Courts for that offence, 
and there being condemned in a large fum of money, was im- 
prifoned in Lidford Caftlc till he was delivered by a Writ of 
Privilege } but not till he had given fecurity to favc harnilcfs 
the Warden's Deputy in whofe cuftody he was. This very ex- 
traordinary proceeding being reprefen ted by him in a petition 

• See 4th Vd, of Farliamentary Hiftory, p. 155, 


to 
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to the Houfe of Commons ♦, an A<3: of Parliament was imme» 
diately paiTed’f'y to annul and make void thcle feveral judgments 
and executions ; ** and it . was further enaftedi that all Suits, 
*• Condemnations, Executions, Fines, Amerciaments, Punifli- 
ments, Correftionf, Grants, Changes, and Impofitions, put or 
** had, or hereafter to be put or had, upon the faid Richard, and 
** to every other of the pwibn or perfons afore fpecified, that 
** now be of this prefent Parliament, or tha|i pf any Parliament 
** thereafter lhall be, for any Bill, fpeaking, reafoning, or de- 
** daring of any matter or matters concerning the Parliament, 
to be communed and treated of, be utterly void and of none 
“ efFed.” Thcfe general words have operated to make this a 
general fubfijfting Uwf not on^ in the opinion of Sir Edward 
Coke, Prynn, and other great lawyers, but it is now fo declared 
by the formal Refolutions of both^oufes of Parliament ; ** And 
that it extends to indemnify '||fi and every the Members of 
both I loufes of Parliament, in -all Parliaments, for and touch- 
** ing all Bills, ipeaki^g, reafoning, or declaring of any Matter 
" or Matters in and concerning the Parliament, to be com- 
“ muned and treated of, and is only a declaratory law of the an- 
tient and neceflary Rights amd Privileges of Parliament J*” 

• I cannot find either in Lord Her- in fijch an inferior Court, was, to 
bert, or the Parliamentary Hiftory, or in “ ena^ TT»at no Man could be quef- 
Rapin, or in Carte, anything relating % « tinned ejierwardt for his conduft in 

this tranfiidion* Hume indeed men- Parliament,*’ JliftoryTudors, Vol. I. 
tions the Cafe, but with this extraor- ch. 7. p. *82. This, if compared with 
dinary introdudtion “ The Parliament the Statute, appears (like many other 
« were fo little jealous of their privileges, matters in Mr. Hume's Work) not to 
« (which indeed were fcarce worth pjo- be accurately ftated. 

“ ferving) that there is an ioftance of f See the 4tb Henry VUI, Ch, 8. 

one Strode, &c.” He then recites the J Sec the Commons Journal, I2tb 
account of the profecution, and con- November, 1667 i *nd the Lords Jour- 
cludes, ‘‘ Yet all the notice which the xul, ilth December, 1667, 

Parliament took of this enormity, even 

9 35- The 
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Th« next Cafe I lhall cite is not ftridUy within the line 
which 1 have had down» being: that of a Lord of Parliament, 
but it is curious, as it Ihews the ideas which the Houfc of Lords 
at that time entertained, even of the Privilege of Perfon,— -It is 
thus reported in the Fourth Regifeer, p, 790 * 

• On the 30th June, 14 Elizabeth, 157*, in the Parliament 

* Chamber, where the Lords Spiritual and Temporal aflem- 

* bled ; 

* Whereas, upon complaint and declaration made to the faid 

* Lords Spiritual and Temporal, by Henry Lord Cromwell, a 

* Lord of the Parliament, that in a Cafe between one James 

* Taverner, againft the laid Lord Cromwell, for not obeying 

* to an injunction given *|n the Court of Chancery,, in the ah- 

* fence of the Lord Keepir Great Seal, at the fuit of the 

* faid Tat^rnw, the perfon %f-ihe faid Lord Cromwell was, by 

* the Sheriff of the County of Norfolk, attached, by virtue of a 

* Writ of Attachment proceeding out of the fiid Court of 

* Chancery, contrary to the antient Privileges and Immunities, 

* time out of mind, unto the Lords of Parliameril, and Peers of 

* this realm, in fuch cafes ufed and allowed ; as, on the behalf of 

* the faid Lord Cromwell, was declared and affirmed, wherein 

* the feid Lord Cromwell, as a Lord of Parliament, prayed re- 

* medy. Forafmuch as, upon deliberate examination of this 

* caufe in the Parliament Chamber, in the prefence of the 

* Judges, and others of the Queen’s Majefty’s learned Counfcl, 

* there attendant in Parliament, and upon declaration of t!ie 

* opinions of the laid Judges and learned Counfcl, there hath 

* been no matter dircClly produced nor declared, whereby it did 

* appear or feem to the faid Lords of Parliament there afiem- 

♦ See alfo the Lords Journal, ill Vol. p. 727. 

' bled. 
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* bled, that by the commoii' law or caftom of the realm, or by 

* any Aatute law, or by the precedents of the faid Court of 

* Chancery, it is w^irranted,. perfon of any Lord having 

* place or voice in Parliarnent^ in the. like cafe in the faid Court 

* of Chancery, before this, time hath been attached ; fo as the 

* awarding of the faid attachment, at th^uit of the faid Taver- 

* ner, againfl; tlie laid Lord Cromwell, for any thing as yet 
^ declared to the faid Lords, appeareth Jo be derogatory and 

* prejudicial to the antient Privilege claimed to belong to the 

* faid Lords of this realm : therefore it is this day and year afore- 

* faid ordered, by the confent of all the faid Lords in Parliament 

* there aHembled, “ That the perfon of the faid Lord Crom- 
** well be from henceforth difeharged of and from the faid at- 
“ tachment.” Provided, neverthelefS;,.aiid ib is^^e minds of the 

* faid Lords in Parliament, plainly by^ them with one affent dc- 

* dared ■, That if at any time during this Parliameiill or here- 
‘ after in any other Parliament, there (hall be fliewed fufficient 
‘ matter, that, by the Queen’s Prerogative, or by the common 

* law or cullom of this realm> or by any ilatute.law, or fuHicient 

* precedents, the perfons of any of the Lords of Parliament, in 
‘ luch cafe as this Cafe of the Lord Cromwell is, ought to be at- 

* tached or attachable ; then, and from thenceforth, it is by this 
' order intended, that to take place which ihall be fo ihewed us, 

* warranted as is aforefaid; this order, or any thiiig to the con- 

* trary, notwlthftanding.’ 

Dyer, who was at this time Chief Juftice of the Common 
Plpas, reports the judgment of the Houfe of Lords in this Cafe * 
idmoit in the lame words ; but does not explain on what caufe 

Page 314. 

this 
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this injun<!tion was i^ed : it appears, however, that the Lords, 
even where the peribn of a Peer was concerned, were ex- 
tremely cautious that their deamination (hould not fuperfede 
the authority of the Common Law. Prynn, in a note on that 
part of the Cafe which fays, * that if it can be (hewn, by fuf- 

* ficicnt precedents, that the perfons of. Peers are attachable,’ 
obferves, ** that the chief -authorities againft it are only in cafes 
** of BreiK^h of the Peace ^d Contempts with Force, where 

fines are itnpofed, and a capias pro fine awarded, if not paid, 
** for the King, not party, but not for Breach of an Injundion, 
for which there is no fine to the King by law 

36. On the i6th of February, 1575, it appears from the 
Commons Journals, * diat a Committee was appointed to ex- 

* amine tju matter touching the arreft of Mr. Hall’s fervant.’ 
On the amh it is ordered, upon Debate and a Divifion, * That 

* he fhould have Privilege.' On the 21ft a Committee is ap- 
pointed to confider * touching the manner of his delivery.’ 
And on the 2 2d, Mr. Attorney of the Duchy reported, * that 

* the Committee found no precedent for fetting at large by the 

* Mace any perfon in arreft, but only by Writ; and that, by 

* divers precedents of Record, it appeareth, that every Knight, 

* Citizen, and Burgefs of this Houfe, wlio requireth Privilege, 

* hath ufed in that cafe to take a Corporal Oath before the 

* Lord Chancellor, or Lord Keeper of the Great Seal, that the 
‘ party, for whom fuch Writ is prayed, came up with him, and 

* was his fervant at the time of the arreft made:’ And there- 
upon Mr Hall was moved by the Houfe, that he fhould repair 
to the Lord Keeper, and make Oath in form afbrefaid, and then 
proceed to the taking of a Warrant for a Writ of Privilege for 

* See the Fourth Regifter, p. 792. 

N his 


VoL. I. 



90 f rom the Reign of Henry VUI. to tSo Ch^p. 2 * 

his raid fervant, according to the faid report of the faid former 
precedents. — Whether Mr. Hall did apply to the Lord Keeper* 
in confequence of this motion, does not appear, but it is certain 
his fervant did not at that time obtain his releaie } tor on the aythT 
of February, * after fundry reasons, arguments, and difputations, 

* it is refblved. That Edward Smalley, lervant unto Arthur Hall, 

* Eiquirc, (hall be brought hither to-morrow by the Serjeant, 

* and fo fet at liberty, by Warraot of the Mace, and - not by 
‘ Writ.* And on the 28th, being brought to the Bar by the 
Serjeant, accompanied with two Serjeants of London, he was 
prefently delivered from his Imprifonmcnt and Execution, ac- 
cording to the former Judgment of the Houfe ; and the faid 
Serjeants of London were dilcharged of their prifoner and fent 
out of the Houfe. The Houfe afterwards, finding .that Smal- 
ley had fraudulently procured this arreft, in order Jn be dif- 
eharged of the debt .and execution, comnlit him to tne Tower 
for a month, and until he /hould pay to William Hewet the 
fum of one hundred pounds, which was probably the^ainount of 
the debt for which he had been arrefted 

The report from the Committee, * that they could find no 

* precedent for letting at large by the Mace any perfon in arrefi, 

* but only, by Writ thews that they did not make a very 
diligent fearch, or proves that they did not confider Ferrers’a 
Gafe merely in the light of an arreft for debt, but as an. inful t 

* See the Journal of the 7th, and Member’s fervant } and therefore, ujiei* 
lOth of March, 1575. the report fays, * that they could find no 

t It has been fuggefted by a very in- * precedent for letting at large by the 

genious friend of mine, that the hefita- * Mace any ptrfen in arreftj but only by 
tion of the Houfe touching the manner * Writ,’ it may be underftood to meaiS 
of delivering Smalley, may be accounted any perfon of t]||; fame delcription witH 
for by coniidering that ^ was only a Smalley, i. e. any Member’s fervairt. 
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on the King and the Houfe. — It is very remarkable, that neidier 
Elfynge nor Prynn mention any thing more of this Cafe than 
the Report from the Committee of the aad of February. — In- 
deed it did not fuit Prynn’s argument fo to do; but that £1- 
iynge,-who inclines to the enlargement of the Privileges of the, 
Houie of Commons, thould omit taking notice of the very cir- 
cumdantial manner of the delivery of Smalley by the Mace, (a 
proceeding fo much in favour of his doiftrine, and which, as well 
from its novelty, as from its being adopted in dircdl contradic- 
tion to the opinion of a Committee appointed to examine into 
precedents, could not have efcaped his obfervation) appears ra- 
ther extraordinary. - There is another very peculiar circumftance 
attending this Cafe of Smalley, which is, that he is committed 
not only for a month, which was a punilhment for his infult on 
the Houfe, but till he has pud the fum of one hundred pounds, 
or givenilcurity for the payment of it, * which is to be certified 

* by the Recorder of London, to the Lieutenant of the Tower, 

* before any delivery or fetting at liberty of the faid Edward 

* Smalley to be in any wife had or made, at any time after the 

* expiration of the faid month ; and that he fhall not be delivered 

* out of prifon before fuch notice certified, whether the fame 
‘ be before the firft day of the next Term, or after.’ The effedt 
of this Judgment, fo awarded, might have detained him even 
beyond the term of the exiftence of the Court which pronounced 
it ♦ : Or, if it is fiippofed that he was fet at liberty when the 
Parliament was prorogued, he thereby obtained the end he 
had in view, and defrauded his creditor ; no Adt having been 

•* In feA, this judgment was pro- therefore, tiie judgment was executed, he 
nounced by the Speaker on the loth of was certainly imprifoned for (everal day.s 
March, 1575, and on the 14th of March after the conclulion of the SeiEon. 
the Parliament was ]>rorogued. — If, 

N 2 paired, 
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paffed, as in the former infoinces, to fove the right of a new 
execution. 

37. On the 29th of T'cbrnaiy, t575, Mr. Bainebrigg com* 
plains that one WUliatns hSd adfaulted and threatened him j 
upon which the Setjeant is ordered to go direftly for the (aid 
Williams, that he may anfwcr to the Houfo of fuch matters as 
(hall be objected againft him : And the (ame day, Williams 
being brought to the Bar, and confefling that he did. (Irike 
Mr. Bainebrigg, it is ordered, * That he do remain in the Ser- 

* jeant's ward, till the order of the Houfo be farther known 

* to-morrow.’ But 1 do not find any entry of any further pro** 
ceeding. — In this Caie, the Hou/e of Commons ( without apply* 
ing to the Queen) followed the precedent they had efiablithed 
in Johnfon’s Cafe in 1554. 

38. The fame mode of proceeding was adopted in a fimUar 
Cafe, when, on the ift of February, 1580, Mr. Norton com- 
plains * that two porters had much mifufed him in his attend* 

* ance on the fervice of the Houfe.’ The Serjeant is ordered 
immediately to fetch them ; when they being at the Bar, * and 

* charged with their raifoehaviour, and rather excufing than fob- 

* mitting themfolves j’ knd the matter being proved by evidence, 
they are both conunitled to die Serjeant’s ward tUl farther 
order > but that the Speaker may, in the mean time, let one of 
them, who was only fervant to the- other, at liberty, upon his 
fifomifiion, if he thinks fit. On the 3d of February, the por- 
ter of Serjeant’s Inn, (the Mailer) * prifoner at the Bar, is, upon 

* his humble fobmifiion and acknowledging tus fault, remitted 
< and fet at liber^, payfog his fees.’ 

39. On the 4th of February, 1580, Mn Norton complains of 
a Book * not only as reproaching fome particular good Members 

* of 
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' of the Houfe, but aKb very much flanderous and derogatory to 

* the general authority, power and ftate of this Houfe, and preju- 

* dicial to the validity of its proceedings, in making and eAa» 
^ bli(hing of laws/ And it appearing to the Houfe, that Mr. 
Hall, a Member, was the* procurer that the faid Book was 
printed and publifhed, he is ordered immediately to be appre- 
hended by the Serjeant at Arms, a^fted by Sir Thomas Scott 
and Sir Thomas Browne : and a Committee is appcnnted to 
fend fcM* the Printer and examine him.— On the 6th of February, 
this Committee make a report, and Mr. Hall and the Printer 
being brought to the Bar, and further examination had, Mr. 
Hall is committed to the coftody of the Serjeant, and other 
Committees are added to the former Committee to enquire 
further into this matter. On the 14th of February, Mr. Vice* 
Chamberlain reports what bad app«tred to the Committee;, 
when Mr. Hah being again brought to the Bar, he fuibmitted 
him&lf to the Houfe and aflced pardon : And being withdrawn, 

* fundry motions, and arguments were had, touching the quality 

* and nature of his faults, and of ibme proportionable forms 

* punilhnient for the fame, as, Imprifonment, Fine, Banilliment 
^ from the fellowfhip of this Houfe, and an utter Condemna tion 

* and Retra^atien of the Book.' But at*]afl it was refolved, 
without one negative voice, * hiat he fhonld be committed to 

* prifon )’ and, upon another queflion,< * that he ilmuld be com- 

* mitted to the*prifon of the Tower, as the prifon proper to the 

* Houfe And it was further rclblved, ‘ that he fhould remain 

* in the faid prifon for fix months, and until ha fhould make rc- 

* tra^atKHi of the Book, to the iatisfadlion of (he Houfe : that 

* hefhoidd pay a fine to the Queen of five hundred marks ; and 

* that he fhould be prefently fevered and cut off from being a 

* Member of this Houfe any more during the continuance of 
*■ this prefent Parliament And a ww Writ is wdeared, in the 

room 
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room of Mr. Hall, '* fo as before difabled to be any longer a 
* Member of this Houfe.’— And Mr. Hall being brought to the 
Bar, Mr. Speaker pronounces this Judgment againit him.—- 
After which, the courfetand form of thele proceedings and judg- 
ment of the Houfe are ordered to be digefted and let down in 
due form, and entered by the Clerk, as other orders and proceed- 
ings are ; which was done accordingly -The offences, which 
drew upon Mr. Hall this very extraordinary punidiment, are re- 
cited at large in the Journal, and were certainly a very high and 
dangerous contempt of the authority of the Houfe ; he had been 
before charged before the Privy Council for the lame crime ; 
and it appears from the names of the Committees, that the moff 
conftderable Members of the Houie, lawyers and others, were 
appointed to examine into and conduct this matter ; from which, 
and from the number of puniihments which were heaped upon 
him, “ Expulfion, Fine, and Imprilbnmcnt,” I cannot but fufped, 
that there was fome private hiftoiy in this affair ; fome parti- 
cular oi&nce again/!; the Queen, with which we are not ac- 
quainted ; for neither Prynn, nor the cbmpilers of the Parlia- 
mentary Hiftory, do, as I can find, mention a fingle fyllable of 
this very new and extraordinary proceeding. — On the 1 8 th of 
March, being the laft day of the Sefilon, Mr. Hall having not 
then nude any revocation or retradiation of the errors, danders,' 
and untruths contained in his Book, the Houfe appoint feveral 
Members of the Houfe, the mod: condderable in rank, to re- 
ceive fuch revocation, when he /hall pleafe to make it, to be by 
them reported to the Houfe in the next Sefilon ; but the Houfo 
does not /horten the time of his commitment, or remit any part 
of the Judgment pronounced again/!: him. The Parliament 

* It is extremely well words wh^e to read the Entries in the Journal of die whole 
of this proceeding, of which I have only given an abfirad. 

being 
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being afterwards diiTolved, we find nothing 'more of this matter 
in the Journal. But fome years after, on the 21ft of Novem- 
ber, 1586, Mr. Markham, Member for Grantham, acquaints 
the Houfe, on the part of the Inhabitants of that Borough, 

* that Mr. Arthur Hall, having been in fome former Parlia- 

* ments returned a Burgefs for the faid Borough, atid in fome of 

* thofe Parliaments difablcd for ever afterwards to be any 

* Member of the Houfe at all, hath of late brought a Writ for 

* his wages, (amongfl other.times) for his attendance at the late 

* Seflion of Parliament, holden at Wcftminfter *, in the 27th 

* year of the Queen, during which time he did not feeve in the 

* Houfe, but was, for fome caufes, difabled to be a Member.’ 
This matter was referred to a Committee, who, on the 2 x 11 of 
March, report at large a (late of the fa^^s $ * that Mr. Hall had 

* commenced fuits for his wages, as one of the BurgelTes of the 

* Parliament in the 13th, 14th, 18th, and 23d years of the 

* Queen, (npt in the 27th,) but that the Committee having de- 

* fired him to remit the laid wages whicJi he bad demanded of 
‘ the faid Borough, Mr. Hall had very freely and frankly re- 

* mitted the liune 

The Original Journals of the Houfe of Commons being 
miffing, from the conclufion of the Parliament of the 23d of 
Queen Elizabeth, to the end of her reign, we are <»bliged to 
confult the colledlion made by. Sir Simonds Dewes for the pro- 
ceedings of the Houfe during this period, through fix fuccelfive 
Parliaments. Sir S.. Dewes informs us, in his preface, from, 
what materials he compiled this. Work; and as it is a very la- 

• It Ihould feem from this, diat Mir. diately fiicceedtng that in which he was 
Hall was elet^ed for Grantham^ in the expelled) } and again in that which met 
Parliament which met on the agd of No- on the 29th of October, 1 586. 
vember, 1584 (the Parliament imme- f 'See this Report in Dewes, p. 4 17. 

borious. 
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boriousy fo it has been in general confidered as an impartial tol- 
leftion, and is now become very valuable from the lofs of thofe 
originals from whence it wjis extracted. 

40. On the loth of Februaiy, 1584, a motion was made 
touching the opinion of the Houle for Privilege in Cafe of a 
Subpoena out of the Chancery, ferved upon Richard Cook. 
Efquire. a Member ; and it was ordered, * That Mr. Recorder 

* of London, Mr. Sands, and Mr. Cromwell, attended on by the 

* Serjeant of the Houfe, (hall preiently repair, in the name of the 

* whole Houfe. into the body of the Court of Chancery, and 

* there to fignify to the Lord Chancellour and the Mailer of the 

* Rolls, that, by the ancient liberties of this Houfe. the Man- 

* bers of the fame are privileged from being ferved with Sub- 

* poenas ; and to require withal not only the difrharge of the 

* faid Mr. Cook’s appearance before them on the faid Subpoena. 

* but alfo to defire that from henceforth, upon like Cafes, the 

* laid Lord Chancellour and Mafter of the Rolls, will allow the 

* like Privileges for other Members of this Houfe. to be ligni- 

* fied to them in writing under Mr. Speaker’s hand.’ The 
next day, the nth of February, Mr. Recorder, Mr, Cromwell, 
and Mr. Sands being returned from the Chancery, declare unto 
the Houfe, * that they have been in Chancery within the Court, 

* and there were very gently and courteoufly heard in the de- 

* livery of the mclfage and charge of the Houfe committed to 

* them } and were anfwercd by the Lord Chancellour, that he 

* thought this Houfe had no fuch liberty of Privilege for Sub- 

* poenas, as they pretended j neither would he allow of any pre- 

* cedents of this Houfe committed unto them formerly ufed in 

* that behalf, unlefs tills Houfe could alfo p(ove the fame to 

* have been likewife thereupon alfowed and ratified alfo by the 

* precedents in the faid Court of Chancery ; and after fomc 

* fpeeches 
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* fpeechcs and arguments, the faid Mr. Sands and Mr. Crom- 

* well were further appoinfed to fearch the precedents of this 
« Houfe againft the morrow, that thereupon this Houfe may 

* enter into further conlideration of the iftte of the Liberties 

* and Privileges of this Houle accordingly *.* I do not find that 
thefe Gentlemen, or cither of them, ever made any report of 
the precedents they found on this fubjed; nor indeed has any 
thing of this fort yet occurred, except in the two before recited 
Cafes, of Mr. Beamond N* 24, and Mr. Eyms N* a8, neither 
of which would have been of much fervice to them in fup-* 
port of the dodlrine advanced by the Houfe to the Lord Chan- 
cellor. 


41. In the next Cafe which occurred, and which' was of a 
limilar kind, the Houfe, finding that they might meet with dilH- 
culties in applying to the Courts, took the remedy into their own 
hands, and adbpted from this time a mode of proceeding, which 
proved more effectual to correft the evil. 


On the 10th of February, 1584, Mr. Anthony Kirle is or- 
dered to attend the next day, to anfwer to fuch matters as lhall 
be objected againft him on the behalf of Mr. Stepneth, Member 
for Haverford-Weft : Being the next day brought to the Bar, 

* he is charged by Mr. Speaker, in the name of the whole 

* Houfe, with a contempt to the Houfe, for that he had forved 

* Mr. Stepneth, a Member, with a Subpoena out of the Star 

* Chamber in Parliament time, and within the palace of Weft- 

* minfter, as the faid Mr. Stepneth was coming to the Houfe to 

* give his attendance there, and had further procured an attach- 


0 

* See Dewes’s Jgumal, p. 347.— This Chancellor was Sir Thomas Bromley, 
Knight. 
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* ment out of the £iid coart againft him. to the great hinderance 

* and impediment ofMr.Stepneth’sYervice and attendance in the 

* Hoa&. and alfo 10 his great coil and charge.’ To this charge 
Mr. Khle ^as hear^ in his excufe y and then it was refolved. 

* That the iaid Mr. Kirle had committed a great contempt to 

* the whole Houfe. and the Liberties and PrivUeges of the fame. 
' both in ferving the Imd Subpoena upon the faid Mr. Stepneth. 

* and alfo in procuring the faid attachment againft Kim. and in 
' all the refidue of the parts of the faid fuit from the time of 

* lerving the faid Subpoena hitherto.’ And thereupon it was 
ordered and adjudged by the Houfe. * That the faid Anthony 

* Kirle fhall, for his faid contempt, be committed prifoner to 

* the Serjeant’s ward and cuftody.' there to remain during-the 

* pleafure of the Houle $ and lhall alfo £itlsfy and pay unto the 

* faid Mr. Stepneth. as well all fuch his colls, charges, and ex> 

* pences by him expended in and about the fame fuit. as lhall be 

* let down and agreed upon by Mr. Morrice and Mr. Sands 

* (who were for that purpole appointed by the Houfe to confer 

* witli the faid Mr. Stepneth. and to examine thofe charges), 

* as alfo all other charges and expences which the faid Mr. 

* Stepneth hath been at. or defrayed unto the faid Serjeant, in 

* or about the arrelling which Ihould have been executed upon 

* him by virtue of the forefaid attachment out of the Star 

* Chamber, at the fuiSSif the laid Mr. Kirle.’ After which the 
laid Mr. Anthony Kirle was brought again to the Bar. and there 
kneeling upon his knees. Mr. Speaker pronounced unto him 
the laid Judgment in form albrelaid. in the name of the whole 
Houfe. — ^And, on the 16th of February, a motion was made 
for Mr. Kirle’s releafement from his Imprifonment ; and there- 
upon he was brought to the Houfe. * and kneeling upon his 

* knees, making very humble fubmilhon to the Houle, and 

* acknowledging his fault, alledging it alfo to have proceeded of 

X * ignorance. 
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* ignorance, and not of wilfulnefs ; and likewUe having paid to 

* the Serjeant, to Mr. Stepneth*s ufe, the money fct down by 

* Mi*. Morrice and Mr. Sands, according to the former order 

* of the Houfe,’ he was difcharged, payibg his fees, after he had 
firft taken the Oath of Supremacy 

42. On the 27th of February, 1 586, the Houfe was inform- 
ed, that one William White had arrefted Mr. Martin, a Member 
of the Houfe ; therefore it was ordered, * That the Serjeant 

* fhould warn White to be here to-morrow, iittidg the Court.’ 
On the 6th of March, William White was brought into the 
Houfe, to anfwer his contempt for arrefling Mr. Martin ; who 
anfwered, * that he caufed him to be arrefted the 2 ad day of 

* January, which was above fourteen days before the beginning 

* of the Parliament.’ The Houfe upon this appoint a Com- 
mittee to fearch precedents, who on the nth of March make 
report * of the Privilege of Mr. Martin, arrefted upon mefne 

* procefs by White above twenty days before the beginning of 

* this Parliament, holden by prorogation (miftaken for adjourn- 

* ment), and in refpedt that the Houfe was divided in opinion, 

* Mr. Speaker, with the confent of the Houfe, moved thefe 

* queftions to the Houfe ; 

* (i) Whether they would iuniH^ time certain, or a reafon- 

* able time, to any Member of the Houfe for his Privilege ? 

* The Houfe anfwered, A convenient time. 

** (2) Whether Mr. Msutin was arrefted within this reafon- 

* able time ? 

* The Houfe anfwered. Yea. 

f See Dewes’s Journal, p. 347. et feq-. 

02 


‘ (3) If 



w 

loo From the Reign of Henry VIII. to the Chap* 2. 

‘ (3) If White fhould be puniflied for arrefting Martin? 

* The Houfe anfwcred. No j becaule the arreft was twenty 

* days before the beginning of the Parliament, and unknown to 

* him that would be taken for reafonable time. But the prin- 

* cipal caufe why Martin had his Privilege, was, for that Wliite 

* the laft SelHon (miAaken for Meeting) of Parliament arrefted 

* Mr. Martin, and then knowing him to foe returned a Burgefs 

* for this Houfe, difcharged his arreft ; and then afterwards 

* Mr. Martin again returning to London to ferve in the Houfe, 

* Mr. White did again arreft him ; and therefore the Houfo 

* took in evil part againft him his fecond arreft, and thereupon 

* judged, that Martin ftiuuld be difcharged of his fecond arreft 

* out of the Fleet, by the faid Mr. White 

This Parliament met on the 29th of Oftober, 1586 : On the 
2d of December, they were adjourned, by Commiflioners^ from 
the Queen, to the 15th of February following; fo that this ar- 
reft was not either before the beginning of the Parliament, or 
during a prorogation, but on the 22^ of January, during an 
adjournment, and confequently clearly within Privilege. — But 
we learn from this Cafe, how very cautious the Houfe of Com- 
mons were in afcertaining the time and duration of Privilege 
beyond the actual fitting of Parliament j not choofing to limit a 
time certain, but to referv^jjhyithin their own Judgment, the de- 
finition of what fhould be thought reafonable or convenient -f*. 
This too being an arreft only upon mefne procefs, there was no 
difficulty as* to the propriety of difcharging Mr. Martin, or 
doubt about the mode of delivery, as he was liable to be again 

. * See Dewc;s’s Journal, p. 410. et mittee of Privileges upon the 14th De- 
icq. cember 1621, on this Aibjed, and agreed 

t But fee before in Note, pp. 40, 41, to by the Houfeon the aSth May 1624. 
wbat is laid down by the Lords’ Com- 
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arrefted immediately after the expiration of the time of Privi- 
Icge. 

43. On the ayth of February, 1586, Mr. Cope * firft ufing;^ 

* ibme fpeeches touching the neceflity of a learned Miniftry, 

* and amendment of things amifs in the Ecclefiaftical State,* of- 
fered to the Houfe a All, and a Book written ; the Bill, con- 
taining a petition, that it might be enacted, * that all laws now 

* in force touching Ecclefiaftical Government ftiould be void; 

* and that the Book of Common Prayer now offered, and none 

* other, might be received into the Church to be ufed.’ The 
Book contained the Form of Prayer, with the Rites and Cere- 
monies to be ufed. — A debate arofe whether this Book ftiould 
be read, the Speaker and one Mr. Dalton objeding, ‘ that her 

* Majefty, before this time, had commanded the Houfe not to 

* meddle with this matter, and that this might bring her Ma- 

* jefty’s indignation againft the Houle, thus to enterprize the 

* dealing with thofe thingip which her Majefty had taken into 

* her own charge and direction.’ Mr. Lewknor, Mr. Hurlfton, 
and Mr. Bainbrigg fpoke on the other fide ; * and fo, the time 

* being paft, the Houfe rofe without either the Petition or Book 

* being read.’^ On this |he Queen lent to the Speaker for the 
Petition and Book j and the next day, the 28 th of February, the 
Houfe did not fit, the Speaker being i^th the Queen j but on 
the 2d of March, Mr. Cope, the propofer of the Bill, and Mr. 
Lewkner, Mr. Hurlfton, and Mr. Bainbrigg, the fupporters of 
it, were fent for to the Lord Chancellor, by divers of the Privy 
Council, and from thence were fent to the Tower. The day 
before, viz. the ift of March, Mr. Wentworth had ftiared the 
fame fate, probably for a Speech which he made * touching 
‘ the Liberties of the Houfe of Commons,’ and fome queftions 

which 
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^liich he propofed to Mr. Speaker upon that fubje£t ; which 
queflion$ Mr. Serjeant Puckering (then Speaker) * pocketed up 
and (hewed to Sir Thomas Heneage, who fo handled the mat- 

* ter, that Mr. Wentworth went to the Tower, and the quef- 
■*' tions not at all moved The Houfe, not warmed with that 
^irit of freedom which their predcceflbrs had fo properly ex- 
erted, in the fimilar Cafe of Mr. Striefland, in the year 1571, 
iat, without taking any notice of this grofs violation of their Pri- 
vileges, till the 4th of March; when Sir John Higham made a mo- 
tion, * for that divers good and neceflary Members thereof were 
** taken from them, that it would pleafe tne Houfe to be hum- 
^ ble petitioners to her Majefty, for the reftitution of them again 
^ to the Houfe.’ To which Mr. Vice-Chamberlain (Sir Chrif- 
topher Hatton) anfwered, * that if the Gentlemen were com- 

* mitted for matter within the compafs of the Privilege of this 

* Houle, then there might be a Petition ; but if not, then we 

* (hould give occaiion of her Majefty's further difpleafurej and 
^ therefore advifed to (lay until th^ heard more, which could 

* not be long and further, he faid, touching the Book and the 
Petition, * her Majefty had for divers good caufes, beft known 

* to herfelf, thought fit to fupprefs the fame, without any fur- 

* ther examination thereof j and yet ODneeived il^very unfit for 

* her Majefty to give any account of her doings.’ With this 
evafive anfwer of Mr. Vice-Chamberlain, - the Houfe waited 
patiently till the 13th, when Mr. Cromwell moved * to have 
^ fome conference with the Privy Council of this Houfe, and 

* fome others, concerning thofe Gentlemen, Members of this 
'* Houfe, lately committed to the Tower t’ Whereupon a Com- 
mittee was appointed ; but they made no report ; nor do I find 

* For Mr. Wentworth's fpeech and queftions, fee Dewy's Journal, p. 410. 
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that any thing further was done in this matter during the re- 
mainder of the Seflion, which clofed on the aqd of March. ^ 

44. On the 12th of February, 1588, Mr. Puleflion, Member 
for the County of Flint, complains, * that William Aylmer, 

* Efquire, did, fince the beginning of the Seflion, caufe a Sub- 

* poena to be ferved on him out of the Star Chamber, to the 

* prejudice of the Liberties and Privileges of this Houfe, to 

* anfwer there to a Bill,’ and prays the order of the Houfo ; 
and offers the precedent of Mr. Slepneth, under the hand of the 
Clerk; which precedent being read (Vide N* 41.), Mr. Aylmer 
is brought to the Bar, where Mr. Speaker, in the name of the 
Houfe, charges him with the contempt, and requires his anfwer j 

* who, thereupon, in all reverent and humble fort, foewed that 

* the faid Bill, whereupon the faid Subpoena was awarded, did 

* concern a wrong, not only to her Majefty, but alfo unto this 

* honourable Houfe, in an indiredl courfc of proceeding in the 

* cledlion of the Knights for the County of Denbigh, into this 

* prefent Parliament, proipred by the faid Mr. Pulcfton,’ and fo 
intimating, that the faid Bill and ferving of the faid Subpoena 
did tend to the maintenance of the Liberties and Privileges 
of this Houfe *. Mr. Aylmer being withdrawn, it is refolved, 
after fomc debate, * that this matter Ihould be confidered of by 

* a Committee ; and that Mr. Aylmer (partly, for that he had 
‘ been oftentimes heretofore a Member, and was an honeft and 

* grave Gentleman) Ihould be left at liberty, but Hiould be 

* charged by Mr. Speaker, in the name of this whole Floufe, 

* to furceafe his fuit againil Mr. Puleflon in the mean time.’ 

* It has been very properly obferved, in filing a Bill in the Star-Chamber, 
that it is rather extraordinary, that Mr. fhould alledge that the Bill was for elec* 
Aylmer, in alleviation of his contempt tion matters. 


A Com 
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A Committee is accordingly appointed, and Mr. Aylmer being 
again brought to the Bar, Mr. Speaker fignified to him the 
order of the Houfc, difcharged him from the cuftody of the Ser- 
jeant, and required him to attend the Committee from time to 
time, and to forbear, in the mean time, to proceed againfl 
Mr. Puleftom to which he readily affented. — ^On the 19th of 
February, Mr. Vice-Chamberlain reports from the Committee, 
their opinion upon all the circumftances of the Cafe, that Mr. 

* Aylmer had committed a contempt unto this Houfe, in pre- 

* judice of its .Liberties and Brivileges.* He however recom- 
mended mercy to the Houfe, not only on account of Mr. Ayl- 
mer’s humble and dutiful behaviour before the Committee, but 
from other &vourable Circumilances attending his Cafe, and 
therefore propofed, ‘ that he might (acknowledging his fault, 

* and upon his humble fubmiflion to be made to the Houfe, 

* and craving pardon for his faid contempt) be fet at liberty and 

* difeharged, paying the Serjeant’s fees After fundry fpecches 
and arguments, wherein it appeared, * that Mr. Puleflon had 
' already voluntarily, without the privity of the Houfe, and 

* iince his complaint, put in his anfwer to the Bill, and that 

* fo the matter was adtually at iflue,’ the Houfe ordered, * That 

* Mr. Aylmer fhould not only be at liberty to proceed in his 

* fuit, without offence to the Houfe, but fhould alfo, upon his 

* humble fubmiflion to be made to the Houfe, be difeharged of 

* his faid contempt, paying his fees to the Serjeant of the 
' Houfe/ which order and judgment of the Houfe (Mr. Ayl- 
mer being again brought in by the Sergeant) Mr. Speaker pro- 
nounced unto him, and then, yielding unto the Houfe his moft 
humble thanks, he departed and went his way *. 

* Vide Dewes's Jounu], page 431. et (eq. 
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45. On the 2ift of February, 1588, upon a motion made 
by Mr. Harris, * that divers Members of this Houfe, having 

* Writs of Nifi Prius brought againfl: them to be tried at the 

* Affizes, in fundry places of the realm, to be holden and kept 

* in the Circuits of this prefent vacation, and that Writs of 

* Superfedeas might be awarded in thofe Cafes, ih relpe( 5 t of 

* the Privilege of this Houfe, due and appertaining to the Mem- 

* ber'^ of the fame,’ It is agreed, * that thofe of this Iloule, 

* which fliall have occafion to require fuch benefit of Privi- 
' lege in that behalf, may repair unto Mr. Speaker to declare 
‘ unto him the ftate of their Cafes ; and that he upon his dilcre* 

* tion (if the Cafe fhall fo require) may diredt the Warrant of 

* this Houfe to the Lord Chancellor of England, for the award- 

* ing of fuch Writs of Supot fedeas accordingly.’ It is remark- 
able, that this propofal of Mr Harris, made almoft as a motion 
of courfe, was irnmcdiatclv and without debate adopted by the 
Houfe, when nothing fimilar to this proceeding has occurred 
fince the Writs in the eighth year of Edwaid II, cited by Sir 
Edward Coke (N* 3 ). — I’hc Houfe of Commons continued 
fitting till the 29th of March j and, as we hear of no further 
complaint upon this fubjedt, it muft be taken for granted, that 
the Lord Chancellor (then Sir Chriflophcr Hath’ii) obeyed the 
Speaker’s Warrant*. 

46. On the 24th of February, 1592, Mr. Peter Wentworth 
and Sir Henry IJromlcy delivered a petition unto the I.ord 
Keeper, ‘ therein defiring the Lords of the upper Houfe, to be 

* fuppliants with them of the lower Houfe, unto her Majefty, 
•* for entailing the fucceflion of the Crown, whereof a Bill was 
•* ready drawn by them.’ The Qncen, always extremely jealous 


t VoL. I. 


* See Dewes, p. 436. 
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upon this fubjed, as well as upon every thing which affedhed her 
prerogative in matters c£ Religion, was To much offended, that 
fhe charged the Council * to call the parties before them.' 
They were accordingly fummoned the next day, Sunday, before 
the Lord Treafurer, the Lord Buckhurfl, and Sir Thomas 
Heneage, and were told, * that her Majefly was fo highly of- 
‘ fended, that they mufl needs commit them Mr. Went- 
worth was accordingly feat prifoiier to the Tower; -and Sir 
Henry Bromley, and one Mr. Richard Stevens, to whom Sir 
Henry Bromley had imparted the matter, and Mr. Welfh, the 
otlier Member for Worcefterfhire, to the Fleet.— Though this 
was not literally a commitment for their fpeeches or behaviour 
in Parliament, yet it had fo near .a relation tfb it, that it is fur- 
pridng to find no notice taken of it for leveral days ; however, 
on the I oth of March, the Houfe being engaged on the fubjedl 
of granting fubfidies, Mr. Wroth made a motion, * That in 

* refped that fome Counties might complain of the tax of thefe 
' many fubfidies, their Knights and BurgefTes never confenting 

* un^ them, nor being prefent at the grant ; and becaufe an in- 

* flrument, taking sway feme of its firings, cannot give its 

* pleafant fotmd ; he tlierefore defircd,. that we might be hum- 

* ble and earniefh^fuitors to her .Majefly, that fhe would be 

* pleafedtiD fot at liberty thofe Members of the Houfe that were 

* refbrallted.’ To this it was anfwered by all the Privy Coun- 
fellof% * That her Majefly had committed them for caufes befl 

* knowh to herfelf ; and for ns to prcfs her Majefly with this 

* fuit, we fhould but hinder them whofe good we fcek ; and it 

* is not to be doubted but her Majefly, of her gracious dil'pofi- 

* tjon, will fhortl^ of heifolf yield to them that which we would 

* afk for them, and it will like her better to have it left unto 
‘ herfelf, than fought by us.* With thefe aflurances the Houfe 
ac^uiefccd ; and though they continued fitting above a month, it 

§ does 
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does not appear from any circumftances^ tliat thefe Gentle- 
men were ever releafed, or that any furtlier motions were made 
about them ♦, 

47. On the ill of Marche 1 54*, Mr. Serjeant Yelverton, 
from the Committee of Privileges and Elediions, reported the 
following Cafe, * Thomas Fitzhcrbert of Staffordlhire, being 

* outlawed upon a Capias Utlagatum after judgment, is eledled 

* Burgefs of this Parliament r two hours after his elcftion, bc- 
‘ fore the indenture returned, the Sheriff arrefeed him upon 

* this Capias Utlagatum: the party is in execution: now he 
‘ fendeth his Application to this Houfe, to have a Writ from 

* the fame to be dllarged to have the Privilege in this Cafe to 

* be grantable.’ ' Several quefeions arofe out of this Cafe ; 
(1.) * Whether Mr. Fltzherbcirt, being outlawed, was eligible ?’ 
(2.) * If he were eligible j yet whether, under the circum- 

* fiances of his Cafe, he was entitled to Privilege?’ (3.) and 
laflly, *'if entitled to Privilege, in what manner he ought to 

* be delivered ?’ Very long and dttly debates enftied 

upon thefe queftions, until the 5th of Aptil j for which I fhaH 
refer the Reader to Dewes’s Journal, where theyi^re entered at 
length, and from which much Parliamentary leturning is to be 
colledled. On the 5 th of April, the Houfe came to the follow- 
ing refolution, * That Thomas Fitzherbert was, by his^'eledlion, 

* a Member thereof j yet that he ought nc^ to lMiye^]|rivl]ege, 

* in three, refpe^tsj/: (1.) bccaufe he was taken in elbcution^ 

* before the return of the indenture of his eledlion ; (a.) be- 

* caufe h(e had been outlawed at the Queen's fuit, and wat,;now 

* taken in cJcecution forfher Majefly’s debt;* (3). i^d lillly, 

* in regard that he was fo taken by the Sheriff, neither fedente 


• See Devres, p.47a ct 
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* ;Parliamento. nor eundo. nor redeundo.’— I cannot help ob» 
ierymg. that there was fomething very particular in this deter- 
mination, it being the firfl: inftance in which the Houlie had per-- 
mitted their Member to be detained from his fervice. by any 
procy^s whatever, in a Civil Suit i as* to the third reafon, which 
P|yno, in the fourth Regifter, p. 648, calls ** the grand reafon,”* 

^ viz. ** that he was taken neither fedente Parliamento, nor eundo,. 
“ nor redeundo the Houfe muft have forgot the dodtrine laid 
down but a few years before, in Mr. Martin’s Cafe* 
(N* 42.), about what was the icaibhable time of Privilege 
when> in the prefent inftahce, Mr. Fitzherbert was arrefted on 
the 3d of February, and the Parliament met on the 19th of 
the fame month. Sir Edward Coke, at fha^time Speaker and 
her Majefly’s Sdicitor General, took a very extraordinary part 
in the arguments upon thefe ^^eflions, as may be feen in 
Dewes, p. 482. and 515 j propofing * that, before a Writ of 

* Privilege (hould be granted, it would heft fuit th^ gravity of 
‘ the Houfe to grant a Habeas Corpus cum caufa, retuihablc ia 

* Chancery, the Sheriff ^appear, and the whole matter being 
‘ tranfmitted/>ut of d|e Chancery, the Houfe then to judge upon; 

* the whole Record j by which means it would be no efcape in 

* the Shermi Ufr would the party lofe his adtioa of debt, though, 

* Fitzherbert fhould be delivered the Houfe (it is faid) “ well 
“ liked ahd adopted ” diis novel and very ftrange mode of pro- 
ceeding ill^g^ting that, in former Cafes, thefe difficulties, now 
flatted Mr. Speaker, hadi^ been eafily ob^^ted by^a fpecial 
A£l of Parliament.— But, to their great furprhse, on the 7th of 
Marcl]^^ Sir Edward Hobby reports, * that, having mo^ed the 

* Lcffid tbyihitag the faid- Wrif of Habeas Corpus,. his 

* Lordfbip tliinketh beil, in regard of the ancient Liberties and 

* Privileges of this Houfe, that a Seijeant at Arms be fcnt by^ 

* order of this Houfe for the £ud Mr. Fitzherbert, by which he 

* may 



chap. 2, End of fhe^ Retgn ofS^ueen J09 

* may be broujht hither without peril of being further arref^ 

* by the way, and the ftate pf the matter then confidered of and 

* examined into/i^— And this advice of the Lord Keeper Pucker- 
ing was * well liked and allowed by the Houfe as more confb« 
aant to their own dignity, and more agreeable to former pre- 
cedents, than the advice of Mr. Speaker Coke. On the 1 ath 
of March, Mr. Serjeant Moore was heard ^ at the Bar as Couhlel 
for the Sheriff j and, as appears from his report of the Cafe, not 
only iniftakes the fa^t of the time of the arreft, * as being three 
‘ hours before the eledlion, inffead of two hours after,’ but gives 
that as the reafon 'why the * Houfo did not allow him Privilege, 

* becaufe he- was arreffed before he was ^elefted a Burgefs 
However, after a 1 <^ hl^aring of the parties by theif Coun/el, 
tlic Houfe returned again to the Wi<|l|pf Habeas Corpus } and^ 
on the 17th of March, it was refolved by the Houfe, * That 

* this Houle, being a Court of Record, would take no notice of 

* any mattcr>«f faft at all in the faid Cafe, but only of matter of 

* Record j aftd that Speaker Ihould move the Lord Keeper 

* for a return^ to be .made by the Sheriff into the Chancery, of 
*' the Writ of Habeas Corpus, awarJid by his Lordfliip upon 

* motion from this Houfe,’ On the 3d of April, the Lord 
Keeper fent the Record of I^itijherbert’s execution to the 
Houfe ; * and the Chancery men who brought it, were called 
‘ into the hfoufe to the Bar, and were appointed to rea^it, ut 
*■ Clericij’ and the Houfe ordered the Writ fent but of Chan- 
cery, to be annexed to the Record : A very learned debate then 
arofe, as to what, power the Houfe could c.vercile, in confe- 
quence of this Writ and the Sheriff’s return which ended, on, 

♦ Sec Moore’s Reports, p. 340.— the grounds on which the Houfe pro- 
Fxom whence it appears that the Scr- cceded; as may be fecn from the Hiftorjr 
joant, though himfelf Counfel in the of this- Gafc in Dcwes, Townlbcnd, and 
xiaufe, entirely millook botli the fa£t and Prynn. 
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Friday the 5th d Aj^fil, ifi the final refolufion and determi- 
nation of the Houfe, as fet down before, * that Mr. Fitzher- 
■* bert ought npt to have Privilege.'— -There Would have arifcn a 
very Meat difficulty, if the Hou& had come to a difFe'rent deter- 
mination, and had thereupon proceeded to deliver Fitzherbert 
out of cuftody, viz. *' that the right of taking him in execution 
“ Ibr this debt would have been gone, the Capias being fatisfied.’* 
This difficulty did not occur (in the pnly inftances In which the 
Houfe hitherto had adopted this mode of proceeding) in Fer- 
fers’s and Smalley’s Cafe; for in the firft (N* 19.), Ferrers was 
only a fiscurity, and the debt' was ftill recoverable againft the 
Principal j in the latter (N* 36.), the Hpufe madft it part of 
the condifibn of Smalley’s releafcij *^^lilc Ahe debt fliould be 
“ firft fatisfied.” El^ngi^||l indeed is of opinion, " that an ar- 
** reft upon an execution for debt, trefpafs, or contraft, is 
** merely void, and that it can be no prejudice to thtf 'Plaintiff j 

but he may ^ve a new execution after the ^nd (|f the Parlia- 
** ment.” This howcve| was not a do<^ne eflabfilhed at the 
time of Fitzherbert's Gafi^ and ffie proceedings of the Houfe, 
in the fubfequent Cafe of Sir Thomas Shirley, in the firft year of 
James I. and the A<ft of Parliament of that year, Ch. 1 3. cer- 
tainly prove this opinion of Eliynge to be ill founded in point of 
law ; the debt therefore to the ^een, and others, for which 
Fit2hjj|bert was ta^cn in execution, and the right . ^ arreft him 
again; -Could only nave been faved by a fpecial Aft of Parlia- 
ment, as in the Cafes of Lark, Clerk, Hyde, and Atwyll *f'« 

48. On the 5th of April, 1593, Mr. Neale, Burgefs for 
Grantham> complain?, * That he had been arrefted^ the Sunday 

• Page *45. ^is Cafc'of Fitzherbert, but will confult' 

t The curious Reader will not be the feveral JEntries in Sir S. Dewes’s 
A>atent widi the abftra^i I have given of Journal, p. 479. et fcq. 

' before, 
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* before, upon an execution ; that he had paid the money due 

* upon die execution, but that, out of regard to the Libert^ 

* Apd Privileges of the Houfe, he thought it his duty to ac> 

* quaint them with it.’ The next day, the 6th of April, Web- 
len, the perfoh at whofe fuit the execution was had^ and the. 
officer who executed it, were, for their contempt, committed 
prifoners to the Tower, there to remain during pleafure ; and,, 
on the 9th of April, they were reprimanded and difcharged.— • 
In this Cafe, the debt was difcharged, and the Member fet at 
liberty, and yet the Houfe of Commons punifhed thefe men for 
this contempt, almoll in the fame breath that they determined 
that Fitzherbert, though actually under confinement, ought not 
to have Privilege It is curious to compare the deep and ample 
charge of the Speaker, Mr. Solicitor General Coke, againft thefe 
poor offenders, with the opinion given by him in the foregoing 
Cafe of Fitzherbert, and his obfervations on the two Cafes of 
Thorpe and Trewynnard ♦. 

49. On the zzd of N'ovember,. 1597, Sir Edward Hobby 
moved the Houfe for Privilege for Sir J. Tracy, a Member,. 
*• now prefently at the Common Pleas, to be put on a Jury 
Whereupon the Serjeant was prefently fent with the Mace 
to call the faid Sir J. Tracy to his attendance in the Houfe, 
which was thereupon fo done accordingly, and the faid Sir 
John then returned to the Houfe — This is the firft inflancc 

that I have met with of a complaint of this nature: It is 
to be obferved, that this Member is fummoned to be upon 
the Jury, during the adtijal fitting of Parliament, and that 
he is thereby withdrawn from his attendance on the Houfe of. 
Commons. 


i Dewes, p. 5Q0.. 

50. Od. 


• SsaDewes,^ 518, 519, 520. 
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50. On the 28 th of November, 1597, Mr, Bowycr com- 
plains, * that he was this day ferved with a Subpoena^ to appear 

* in the Chancery, by one Biddel; that he told Biddel he was a 

* Member, and willed him to forbear the procefs, as being againft 

* the Liberties .of the Houfe who anfwered, * that he would 

* do it, notwithftanding any fuch Liberties or Privileges of this 

* Houfe whatfoever.’ — At the fame time, two other Members 
complain, that they were this day ferved with a -Subpoena ad 
teflihcandum, and fo in like manner moved for Privilege : The 
Serjeant is thereupon ordered to bring in the parties fo offend- 
ing, to anfwer the contempt. — The principle, upon which 
this proceeding was had, muft have been, as in the lad Cafe, 
That no fummons to any other Court ought to be admitted to 
initerfere with the Member’s attendance on his more important 
duty in the High Court of Parliament 

51. On the 6 th of February, i<?97> the Houfe proceeded 
aipon the fams^ grounds, and in the fame manner, againft one 
Thomas Balhheld, for a .contempt agfainft the Privilege of the 
Houfe, in difturbing, * by way of an appearance,’ Robert Sherry, 
a Member of the Houfe ■!*> 

52. On the 7th of November, 1601, a fervant of Mr. Coke, 
a Member, being arrefted on a Bill of Middlefex, the Serjeant 
was fent to Newgate to bring the prifoner immediately to the 
Houfe i and*on his being brought to the Bar, with his Keeper 
attending him, he is by order of the Houfe difeharged from his 
fiid Keeper, and from his fald Imprifonment j and Robinfon, 
the party at whofe fuit he was arreded, was brought by the 
Serjeant to the Bar, and being reprimanded, was difeharged, 
paying his feesj. 

• Dewes, p. 564. t Dewes, p. 593. % Devres, p. 6*9. 633, 

53* The 
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53, The following is a very curious Entiy in Dewes’s Journal, 
p. 603. of a Cale» in which the Houle of Lords interfered, on 
the arreft of one of the Queen’s fervants. On the lath of 
November, 1601, a Report being made by the Lord Zouch, 
that William Hogan, an ordinary fervant to the Queen, was ar- 
relled and imprifoned upon an execution by one Tolkerae, fince 
the beginning of the Parliament; his Lordlhip defired the 
Judgment of the Houfe, (i.) ‘ Whether an ordinary fervant of 

* her Majefty (though he be none of the Parliament) be not 

* privileged from arreft during the time of Parliament, in like 

* ibrt as the fervants of the Lords of the Parliament are pri- 

* vileged ?’ and, (2.) * Whether being arrefted in execution, 

* he may in this Cafe, by order of the Houfe, be difeharged ?’ 
Upon this information, the Lords ordered Tolkerne to be fent 
for, and dire^ed that fuch precedents as the Clerk of the Par- 
liaments could ftiew, ftiould be looked out and nuide known to 
the Houfe.— On the 14th, the Clerk acquaints the Houfe, 
that, out of all the Journal Books in his cuftody, there were 
to be found only thefo four her« under mentioned, and no 
more; viz. 

(1.) Anno, 27 Efiz. ift of December, the Cafe of James 
Diggs, fervant to my Lord’s Grace of Canterbury. 

(2.) Anno, 27 Eliz, 7th of December, of Robert Fiennes, 
fervant to the Lord Bindon. 

(3.) Anno, 39 EUz. 26th «f November, of Edward Barfton, 
fervant to the Lord Chandois ; and, 8 th of December, of 
John Yorke, the Lord Archbiftiop’s fervant. 


VoL. L 
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(4.) Aneo* 14 EUz, 30th . of June, it appcareth that,Lprd 
Cromwell complains to the Parliament of an attach- 
ment ferved npon his pcrfon out of the Court of Chan- 
cepy $ and that bis Lordfhip was, hy mder of the Par* 
liament, di&harged of the attachment j bat whether this 
attachment wj» ferved in the time of thn Parliament, it 
doth not certainly appear. 

Before 1 proceed with the prineipal Cafe, it may be worth 
while to confider a little thefe four Cafes* produced by the 
Ckrk ; obferving, that none of them relate to fervants of the 
King or C^een, and are therefore only applicable to the fecond 
point propc^ed by the Lord Zouch, that is, * as to the mode of 
^ dtfehatge.* 

(1.) The firft In point of time is drat of Lord Cromwell, 
which is infeited before at length, N* 35 

(a.) The next is the Cafe of Diggs, fervant to the Archbifhop 
of Canterbury, who, lince the beginning of the Parliament, 
was committed to the Fleet, upon a Reddit-fe in the Exchequer : 
—The Lords having heard the Lord Chief Baron, and other 
the Barons of the Exchequer, order, * That the faid Diggs, by 

* virtue of the Privilege of this Court, fhould be let at liberty, 

* and that the Warden of the Fleet fhould be difeharged of the 

* prifbner, and of any a< 5 tion that might be brought againfl him 

* for the fame f it was further ordered, * That the appearance 

* of the faid Diggs fhould be a fufficient difeharge of his 

* Sureties and their Bonds, and that the Bonds fhould be re- 

* delivered: Provided, that as the laid Diggs was not arrefled 


€ 
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* See the Lords Jouinjijds^ Vol. 1 . p.^ 727. 
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* in execution at the fuit of Howe, but committed upon a 

* Reddit-fe in difcharge of his Sureties, it is further . ordered, 

* tlut touching the fum of money recovered by Howe, againft 

* the faid Diggs, Howe and Diggs ihall ftand to fuch order as 

* the Barons of the Exchequer (hall fet down for the £ime.'*~ 
Here, though the Lords order the immediate difchaige of the 
prilbner, they take care, as the Commons had done in Smalley’s 
Cafe, in 1 574 (N* 36.), that the creditor (hould be fatished as to 
the original debt*. 

There is another precedent which the Clerk might hate 
found in his Journal Book, of the 6th of March, 1585, of one 
Clerk 'f, (ervant to the Earl of Leicefter, but which is indeed 
only a repetition of the proceedings in the Cafe of Diggs. 

(3.) The Cafe of Fiennes feems a very extraordinary one 
to be produced on the prefent queftion, becaufe the Lords, 
after hearing of the caufe, refolve, * That he (hall not enjoy the 

* Privilege of the Houfe, as well becaule he did not claim this 

* Privilege when he was firft arreftcd, nor in the Counter when 

* he was charged in execution j as alfo, that he was not a menial 

* (ervant, nor yet ordinarily attendant upon the faid Vifcount 

* Bindon.’ Nothing very material can be therefore coUedtcd 
from this precedent J. 

(4.) The Cafes of Barfton and Yorke appear to have been 
arrefts on mefne procefs, and not in execution ; as there is no 
provifion for fccuring the debt §. 

* Seethe Lordsjournals, Vol. II.p. 66 . § See the Lords Journals, Vol. II. 

f See the Lords Journals, Vol. II. p. 03. P* ** ' 

J See the Lords Journals, Vol. If. p. 6 g. 
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To return' to the Cafe of Hogan.-^The Lords having heard 
thefe precedents read» together with certaia obfervations (out of 
a Book, written by Richard Crompton, Eiquire,) concerning 
the proceedings of the Houfe * in. the like Cafe of George 
Ferrers, an ordinary iervant of King Henty order, that 

Tolkerne fbould be fent fpr ; and a moUoa being made * That 

* Hogan fhould be lent for out of priibn, and brought before 

* the Lords to be examined, and to make relation of his Cafe,' 
it was debated by what courfe the fald Hogan (hould be brought, 
being then in execution, whether by Warrant from the Lords 
to the Lord Keeper, to grant forth a Writ in.Jier Majefty's 
name for the bringing of the fold Hog^, ot by immediate di« 
reftion and order of the ^oufo (to the Gentleman Ufoer, or 
Serjeant at Arms,), without, any fuch Writ ; which being put 
to the queftion, it was refolved and ordered by general confent, 

* That it (hould.be done by immediate dire Aion and .order from 

* the Houfe, without any fuch Writ.* Accordingly, Hogan 
being brought up on the 19 th, and having made relation of his 
arrelL and that the Under Sheriff knew he was her Majeity's 
ordinary Iervant, but that Tolkerne was not privy to .his..arreft ; 
an^ Hogan offering and petitioning to pay the principal debt of 
fifty pounds ; it was refolved and ordered, * that the foid Hogan 

* (hould enter into fufiicient Bond, to abide by the order and 

* judgment of the Earl of Cumberland, the Bifhop of London, 

* and Lord Zouch, for the fatisfodUon of the debt of fifty 

* pounds, with cofts and charges, and thereupoor\be difeharged 

* out of prifbn, and out of execution,; and that, the Warden of 

* the Fleet (hould be free from any trouble, damage, pr iholefta- 

* tion for the £iid difcharge.’^The Under Sheriff being after- 

* ** Of the Houfe of Gommoos,” m the proceedings relating to Ferrers occurred 
there. 

t Seebclhie N* 19. 
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wards ordered to attend, was, on the 23d of November, for his^ 
ofience in arrefting Hog^n, her Majefty’s fervant, committed to 
the priibn of the Fleet, from whence he was fet at liber^ on the 
26th, upon his humble petition *• 

54. But a fimilar Cafe to this,, which happened on the ift of 
December following, was proceeded in very differently : — > 

* Vaughan, fervant to the Earl of Shrewfbury, being acrefted ioi 

* execution, and in Newgate,, and the Keeper of Newgate re» 

* fufing to obey an order of the Houle of Lords, for the. bring* 

* ing up the (aid Vaughan j the Lords committed, the K^per 

* to the prison of the Fleet,, for his reful^ and contempt;* bu4 
order being like.wife given that ftich precedents as could be 
found, touching the proceeding ef the Court in hke cafe of 
arrell in executbn, Ihould be produced at the ' nextfit^g, the 
Lords (upon view and confideration of divers precedents and re- 
membrances, produced this day, and differing from the manner 
of proceeding now followed,) ordered * That tlie Lord Keeper 

* lhall h}rthwith make-out a Writ of Privilege of Parliament to 
the Sheriffs of London and Middlefex, to have the body of the 

* faid Vaughan, with the caufe of his imprifonment, before the 

* laid High Court the next day.’ The Lord Keeper ac- 
cordingly made out the Writ ; and the lame, together with the 
prilbner Vaughan, and the caufe of his imprifonment, being re- 
turned, and brought into Court by the Under Sheriff, the Lords, 
on the 4th of December, on hearing all parties, proceeded as in 
the former Cafe of Hogan : They difeharged Vaughan from his 
imprifonment and execution, on his giving lecurlty for the debt, 
and ordered the immediate releafe of the Keeper of Newgate 
from the. Fleet, 

* For the proceedings at large in this Cafe, fee the Lords Journals, .Vol. Hi p. 230, 
andDcwcs, p.603. 
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It 'ap^(r8 from this Cafe, that the Lords, upon view and 
tonfideration of precedents, were of opinion, that the regular and 
legal mode of bringing before them any prifoncr in execution, 
was not, as they had decided upon queftion in Hogan’s Cafe, by 
their Warrant fent by a Serjeant at Arms, but by an order to the 
Lord Keeper for a Writ of Privilege of Parliament 

5j^. On the i4tH of^November, 1601, Complaint Is made of 
feveral -Members having been ferved with Subpoenas, fome ad 
reipoodcnd", others ad teftific'". And after a debate, which may 
be feen in Dewes'f*, and in which an ancient Member of the 
fe ‘Slewed divers precei^ents, * how that the minds of the 

• Memier^ .of this Houfo .ought to be freed, as well as their 

• bodie8,*‘’the Houfe refolved, '* That the ferving thefe Sub- 

* poenas of teftific”, without leave or information given to the 

* Houfe, was a breach pf Privilege j’ whereupon two Members 
were font to require the Lord Keeper to reverfe the Subpoenas, 
and the perfons who bad procured them were ordered into the 
cufoody of the Serjeant 

56. Oh the 19th and 20th of November, 1601, Two forvants 
of Members being arretted, were, by order of the Houfe, dif- 
charged, and the perfons procuring the arrett, and the oHicers, 
were ordered into the cuftody of the Serjeant §. 

* See Lords Journals, Voltll.p. 238, from their Committee of Privileges, 
and Dewes, p* 607* I hat freedom from arrefts, extends to 

t Page 637. ali their menial' iervants, and thofc of 

X See other Cales of the like nature in their families } and that this freedom 
Dewes, p. 647, 651, 655, 656. •• continues twenty days before and after 

^ See alfo another Cafe, on the X4th every Seffion ; in which time, the 
of December, 1601.-— Dewes, p, 642, “ Lords may conveniently go home to 

643^ 6S5, 686. — See in the Lords ^ their houfes, in the moft remote parts 
Journal of the aSdi May, 1624, ^ i^^port of the kingdom.” 
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57. On the 27th of Novcmher, t6or. On a complaint agawift* 
one Holland,, and Laurence Brooft, for abufing and beating Mr. 
Fleetwood, a Member, and his fervant ; they were brought to 
the Bar,, and committed to the Serjeant for the fpace of five 
days, and then to be difcharged paying their fees *. 

58. On the 3d of December, i6ot. Complaint is made to* 
the Houfe, of an information exhibited by the Earl of Hunting- 
don, in the Star Chamber, againft Mr. Belgrave, a Member (as it 
Ihoutd feem^ for fome oflcnce, committed by Mr. Belgrave, at 
the election for the town of Lcicefter) j this matter being 
referred to the Committee of Privileges, they report on the 7th 
of December, * That Mr. Belgrave admitted the fubftance of 
/ the fuggeftion to be true, but denied the circurnftance.< — Some 

* of the Committees cenfured it to be an enormous fault to 

* inveft himfelf (for fo thc words of the information are) in' a 
‘ blue coat, but others were of a contrary opinion ; but as the 

* information was put ia- fedimte Curi&, and at the fuit of the 

* Attorney General, in order that he dxould be debarred of his- 

* remedy againfl the party, the Committee thought it a dif- 
‘ grace And on the 8 th of December, it is refolvcd, to de- 
mand a conference with the Lords upon this point ; at which 
conference the Commons inform the Lord.s, that there were 
two exceptions to be taken to this information: (i.) * That 

* Mr. Belgrave, being a Member of the Houfe of Commons, 

* was thereby vexed and molefted during his fervice in the time 

* of Parliament, contrary to the honour and Privilege of the 
‘ Houfe ; faying, that no Member of that Idoufo ought, by 

* any fuch means, in time of his fervice, to be diftra<Sfed‘ either 

* in body or mind ,’ and, (2,) ‘ That in the faid BUI preferred 

* by the Attorney General, certain words- and claufos were in- 

* Dewes, g. 656, 657. 
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* ferted, which were taken to be prqndicial and derogatoiy to 
V 'the honour of the Hoofc.* The Lords, without entering into 
any confideration of thefe points, objedted that the BiU fo brought 
by the Commons was not teitified by the hand of the Clerk 
of the Star Chamber, and therefore fent it back to the Com- 
mons as informal; and afterwards on the 14th pf December, 
when it was ret;.urned properly figned. it does not appear that 
they had any further proceeding upon this matter : Upon this 
the Commons, on the 17th of December, having hrft referred 
the , whole to a Committee, refolve. upon their report. * That 

* the &id Mr. Belgrave is free from any abufe offered to this 

* Houfe. and that he is not to be molefted for any fuch im- 

* putationf and that this fhall be entered as an Ad of the 
Houfe *. 

Thefe arc all the precedents, or at leaft the moft material, 
relating to the Privileges of Members of the Houfe of Com- 
mons. ffom the earlieff hiftory of Parliament, to die end of 
the Reign of Queoi Eliatabeth.— And it appears, from fome of 
the later Cafes, that the Houfe had. at this period, laid it down 
as the effcablifhed law of Privilege. * That no Subpoena or 

* Summons, ibr the attendance of a Member in any other Court. 

* dought to be ierved without leave obtained, or information 

* given to the Houfe ; and that the perfons, who procured and 

* ierved fuch procefs, were guilty of a breach of Privilege, and 

* were puniihable by commitment or otherwife by the order of 

* the Houfe.’ The refufal of the I/ord Keeper, in 1584, in the 
Cafe of Mr. Cook (N* 40.). to revoke this procefs. feems to 
have given .the firft rife to this method of proceeding $ and upon 

* .See -diis Cafe tu length, and thedebates upon in Dewes, p. 4<o. 444, 664^ 
ct fubf. top. 688 ; and Lords Journals. Vol. II. p. 247 . 
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the fame principle, viz. * that the minds of the Members 

* ought to be free, as well as their bodies,’ the exemption from 
being compelled to ferve upon juries, (N“ 49.) or to any other 
attendance (N* 51.) which might interfere with their firft and 
principal duty, viz. * their attendance in Parliament,’ was in- 
lifted on by the Houle of Commons.— In earlier tiaaes, when a 
SelTion of Parliament was Ihort, thefe avocations could not fo 
often occur ; fo that fuch Summonfes were no interruption to the 
attendance of the Members, and confequently did not call for 
the interpofition of the authority of the Houfe j but, during the 
latter part of the Reign of Queen Elizabeth, this interpofition 
became abfolutely neceflary } and it was efiential to the public 
bufinefs, that, during the fitting of Parliament, the Members 
Ihould not be liable to he compelled, by the Summons of any in- 
ferior Court, to abfent themfelvcs from their attendance in the 
High Court of Parliament. 

Another exertion of the authority of the Houfe of Commons, 
which feems to have grown into conftant praiftice, during the 
latter part of this Reign, is, * the feeing for perlbns entitled 

* to Privilege, (when under arreft,) by the Serjeant at Arms ; 

* and the committing the bailiffs, and perfons' procuring the 

* arreft, for their contempt to the Houfe.’ The fiifr inftance in 
which the Houfe appear to have exercifed this powtr, is in 
Smalley’s Cafe, in 1575, (N* 36.) and this after great deliberation, 
and long debate and confultation : I call it the firft inftance, be- 
caufe, as was oblerved before, the proceedings of the Houfe in the 
Cafe of Ferrers, (N* 1 9.) were certainly grounded more on the 
very particular circumftances of infult and aggravation which at- 
tended that arreft, than on the arreft itfelf j and not a little on his 
being a fervant of the King ; and we fee that, from that time 
to Smalley’s Cafe, for above thirty years, the Houfe, inftead of 

VoL. 1. R adopting 
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adopting this mode of delivery by the Mace, order Writs of 
Privilege to be ifllied in almoA every inftaiice*: Between the 
year 1575 and the end of Queen Elizabeth’s Reign, there are 
one or two other inftances of their cxerciling this more funi- 
inary method of proceeding -f-. It appears from Hogan’s Gafe 
(•N“ 53 .) that it waS' Aill later before the Houfe of Lords ex- 
erted this Privilege. — Where the perfon fo delivered was a pri- 
foner in execution, a very great inconvenience attended this- 
mode of proceeding, viz. “ that the creditor loft his right of 
” arreftj” this inconvenience had, as we have feen, in. all the 
earner inftances, been obviated by a Ipecial A6l of Parliament, 
and, in a few years, compelled tfie Legiflature to pafs the Ge- 
neral Law of the ift Jac. I. Ch; 13. 

I do not find any inftance, during the Reign of QUeen £Uza^ 
both, of a complaint of breach of Privilqge for the profecution 
of fuits againft Member^ .fitting th^ Parliament, except in the 
Entry of the 21ft of February, 1588, (N® 45.) and there the 
Houft are fatisfied with ordering the Lord Chancellor to ilfuc 
Writs of Superfedeas, they, do not proceed againft the per- 
fons profecutiqg fuch fuits. This is the more remarkable, as 
we have feen feveral attempts made fo long ago as in the Reign 
of Edward* (N* 14 and 15.) to eftabliih this Privilege , by 
Law j in Atwylfs Cafe, (N* 17.) the. Houfe of Commons 
themfelves cl^m it as ^ right of every Member, “ not to be 
** impleaded in any atftion pcrfonal,” and this right is allowed 
them: Now,ilii8 difficult to conceive, that from Atwyll’s Cafe, 
which happra^ ia the fe^venteenth year of Edward IV. to the 
end of. the Relgl^ of Q^en Elizabeth, a fpace of above one 
hundred and twenty years, no adion or fuit ffiould be profecuted- 


♦■•See before N* 22. 


f See Huddlefion’s Cafe in Dewes, p. 685, 686 . 
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in any of the Courts of Weftminfter Hall, or at the Affizes^ 
againft a Member of the Houfe of Commons, fitting the Parlia- 
iuent ; or, if fuch a profecution had exified, that the Houfe of 
Commons (hould acquiefce in it, after the very clear decifion of : 
this Privilege in their favour, in AtwJrlPs Cafe, both by tlie 
King and Houfe of Lords ; and yet, on the examination I have 
been able to make ii\to the feveral precedents relating to Privi- 
Jege during this period, I do not find One, except that of N*45. 
It (hould feem therefore, that the principal objedt of the Houfe 
•of Commons, in the prefervation of their Privileges at this 
time, was, the fecuring the perfons of the Members, and of 
their menial fervants, from hrrefts, and the not permitting the 
attendance of the Members to be interrupted by the Sum- 
mons of any inferior Court ; but, as to the inconvenience 
which might arife to Members, from fuits being carried on 
againft them during the time of Privilege, they do not feem 
to have adopted this idea in fo large an extent, as was en- 
tertained after the acceflion of James L— There ar^ indeed, 
two Cafes (N* 44. and 58.) in thd* Star Chamber, whfere 
the profecution of the fuit may perhaps be confidered as the ob- 
jedt of complaint : though in the firft, Mr. Pslefton complains 
only ** of the fervice of the Subpmna,” and, in the courfc of 
this matter, it appearing that Mr. Pulefion had put in his an- 
fwer, and that fo the matter was ^ua^ at iffuc^ the Pl^le 
give leajfe to^||§r. Aylmer to prbcecd in Ids iujit, offence 

to the^Houfe^t 'and in the latter Cafe of Mr. Ifelgrave, tftB;|^- 
ibrmation feems to have been filed few ol^noes committet^l^ 
him, at an' Eledtion oPMembers of PaHiamefeit,} jiUJd the Houfb, 
having determined ** that therein he is free from an^^abufe to 
** the Houfe,” declare, that he is not to be molcftcd for any 
fuch imputation. But bon^ thefe inftanccs being in the Court 
of Star Chamber, and in their forms partaking of the nature of 

K. 2 criminal 



124 4 U Reign bf Henry VIII. the Chap. 2, 

criminal profecutions, and for offences in matters of Eleftion, 
which were not cognizable but by the Houfe of Commons, they 
can hardly be produced as precedents, in favour of the dodtrine 
laid down in Atwyll’s .Cafe, “ that no Member is to be im- 
“ pleaded in any petfoial adlion, during the time of Privilege.” 
-—There is another Cafe, which is cited on the zd of May, 
1604, in the Common^ Journal, as of the 16th of December, in 
the forty-fourth year of Queen Elizabeth ; * where one Curwen, 

* a fervant of the Knight of the Shire of Cumberland, being 

* arrefled and in execution, fues out his Writ of Superfedeas y 
the words of which, dating the Privilege of Parliament, are, 

* that Lords, Members, and their ilrvants, ratione alicujus de- 

* biti, computi, &c. arreftari minime«debeant, implacitari, aut 

* imprifonari y and therefore, * q[tiibus-libet placitis, qderelis, 

* adtionibus feu demandis verfus ipfum Anthonium Curwen, fu- 

* perfedeatis omninb ct ipfum Antonium deliberari faciatis.’ No 
proceeding was had upon this Writ, becaufe, as appears from a 
note anqpted to it, * th^ ulcers of the Sheriff, although they 

* qiade doubt of this Warrant, for his enlargement, yet, be- 

* caufe the matter was but fmall, delivered Curwen out of cuf- 

* tody, rather t^^n fo honourable a Court of the Parliament 

* fhould be farther troubled therein.’ And indeed it appears 
from the report of this Cafe in Dewes that the principal of- 
fen<^ was the “^arreftjjpg *^ Curwen, and not the ** impleading ” 
1 ^^^ apd. |j^e. Hou;^ oiily refohre, * that the fai^Anth^ Cur- 

fhould i|iye<;P|iyilege,’ without- any cen^^pn per- 
fMp^iibncerQod in j^pfecution of the fuit. This refb|uti6n 
v^s on the and thl;; . Writ bears date the 

next day, 

* Page 685, 


The 
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The power exercifcd by the Minifters of the Crown, in 
committing Members, (as in N* 34, 43, 46.) for a fuppofed 
breach of the Prerogative, by their fpeeches in the Houfe of 
Commons, was indeed a very dangerous power, and moft alarm- 
ing to the eflential Privileges of the Houfe. If, in the two laft 
inftances, the Houfe had takSn up the quellion with the fame 
Ipirit, as they had done in the Cafe of Mr. Strickland, in 1571, 
I have no doubt but that the confequencel would have been the 
fame ; for, although Q^een Elizabeth carried her ideas of fove- 
reignty very high, and, from the accidental circumftances of the 
times, had peHhaps more ^ower, and in fome inftances exer- 
cifed a greater auth(!frity thfn the legal conflitution of this 
country, even at that time, admitted ; f 3 th was the wifdom 
of her Counfellors, and fuch her own good fenfe, that, in points 
in which the faw the Comthons were determined, the was not 
afliamed to give way, even where the Prerogatives of the Crown 
were really and effentiall^conccrned •, and this was never more 
apparent, than in her ihbmitting t& detifoy the patentlUt^r mo- 
nopolies, on the reprefentations of fhc Hbute of Commons upon 
that fubjed *. 

This Privilege of liberty of fpeech, though from the thirty- 
third year of fienry VIII. it had always made o^e of the artftiles 
of the Speaker's petition to the Throne, was frequently cavilled 
at by the courtiers, in the Reigns of Queen Mary and Queen Eli- 
zabeth, whfgkthey thought it intrenched upon the Royal Prero- 
gative ; and, in general, the Houfe acquiefeed too much in this 
dodrine. It was referved for a more enlightened age, and for 
times when the true fpirit of liberty fliould be better underHood, 
to afeertain and cftablifli this Privilege in its utmoft extent, 

• See Vol. IV, of Parliamentary Hillory, from p. 45a to 482. < 

confidently 
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confidently with the language of good- breeding, and the beha« 
viour of men of liberal education. Indeed liberty of fpeecli is 
Co eiTential to the very exiftence of a Free Council, that it al- 
ways made a part of the Liberties of the Houfe of Comnions j 
.and we fee that, in the Cafe of Mr. Strode, as early as in the 
fourth year of Henry VIII. in the Adi of Parliament which 
pafled upon that occafion, this dodlrine is clearly and explicitly 
declared, and all proceedings on condemnations for faeh fpeak- 
ing are held to be void 

It appears from Chedder’s Cafe, {N“ 7.) in the fifth year of 
Henry IV. that, on an aflfault m^e on the perfon of a Mem- 
ber’s lervant, thq Ho|^ ^pply petition to the King, and 
defire feveral punilhments to be inflidled on the peribns making 
the affault, according to the degree of their offence : This, 
however, the. King declined at this time to grant, and only di- 
redled Ijach procefs to ifrue,''as Ihould jpmpel Salvage the offen- 
der to (||||!ear, then le^ing him to the xipurie of the law. — In 
Prynn’s anihi^dverfionft on the fourth Inftitute, p, 331, there is 
a record of a fpecial commifiion, from Richard II. to feveral 
Gentlemen of the North, to enquire into a riot and affault made 
on the lands and fervants of Jc^n dc Derwentwater, then Knight 
of |he Shire for^he County of Cumberland, dti^g his attend- 
ance in Parliament; and we have feen (N* 9, ip, and n.) fe- 
veral other inflances, where the Commons apply tp the Kipg for 
redrefs, on affualts made upon the perfoos of Meq^ers, or their 
fervants j and tliat the^ applications produced the Adis of the 
fifth of Henry IV. Ch. 6. and of the eleventh of Henry VL 
Ch. u. by the latter of which a punifhmentis enadledon thofe 

* See the 4th of Henry VIII. Ch. 8. — Commons Journal, I2th of November, 
*667..i|pLord8 Journal, jiith ofDecesaber, 1667. 


that 
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that make aflaiilt on Members coming to the Parliament : But 
in later times^ thefe laws being found inefledlual, it appears 
from the Cafes (N® 25, 37, and 57.) that the Houfe of Com- 
mons very properly took the enquiry into thefe offences, and 
the punifliment of the offenders, into their own hands 

The Cafe of Mr. Arthur Hall, in 1580, (N” 39.) is the only 
inftance that I have hitherto met with, or that, I believe, occurs 
upon the Journals before the Long Parliament of 1640, in 
which the Houfe of Commons proceed upon a complaint againft 
any perfon, for printing or publifliing matters derogatory from 
the Plonour or Privileges of the Houfe -f*. It appears from t he 
report of the Committee appointed to examine Mr. IlalPs book, 
that it contained a variety of offenfivc matter, and that he had 

been 

* It h:vs however been very common, the Honour and Dignity of the Houfe 
particularly fince the Revolution, f6t the ‘‘ in general, or any Mcin^ thereof' 
Houfe of Commons, in cafes of Libels, ‘‘ the Houfe have jjjrocecdwl^ both by 
aiicl feveral other offences againft the “ way of Fine and Corporal Punifhmcnt 
Houfe, either to order the Attorney Gc- ** upon fuch offenders. But in other 
j'rcral to profecutc the offenders, or to « Cafes, the Attorney (Jcneral has been 
addrefs the King, 7 'hat he will give di- ordered to profecutc the offenders ac- 
reilions for that purpoic. This mode « cording to Law. And the Committee, 
of proceeding has been generally con- on penifal of the feveral orders direft- 

iined to fuch cafes, as, from the na- ing Profecutions by the Attorney Ge- 

ture of then.', would deferve a punifti- ncral, do not find, Tbfat, at any time, 
inent different from what the Houfe “ acldrcfles have been made to the King, 
of Commons have power to infli< 3 :. for fuch Profecutions.*' 

'Fhc Houfe of Lords l.ive alfo adopted f The only Cafes that appear to be 

this mode; on the i8th May 1716, exceptions to this obfervation, are, 

Lord Clarendon reports from a Com- (i.) On the 5th of April, 1626, 

inittcc appointed to confidcr of a pro- Sir T. Hobby moveth, ‘‘ 7 'hat a 

per way of proceeding againft certain ferivener hath fold a copy of 

offenders, and in what manner orders the Remonftrance, this day 

have been made for profecutions by prefented to his Majcfty, btfore 

the Attorney General, “ That where ** the fame wot prefented unto 

‘‘ offences have been committed againft ‘‘ Refolved, “ he fliall 

w be 
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been guilty of a contempt of the Houfe. in going out of town 
after having been enjoined to appear. The articles feledted by 
the Committee out of the Book, and with which he was 
charged, were, firft, * the publiftiing the conferences of the 

* Houfe abroad ip print, and that in a libel, with a counterfeit 

* name of the Author, and no name of the Printer,— and con- 

* taining matter of infamy of fundry good particular Members of 

* the Houfe, and of the whole flate of the Houfe in general, 

* and alfo of the power and authority of the Houfe j affirming, 

* that he knew of his own knowledge, that this Houfe had dc 

* fado judged and proceeded untruly:’ He was further charg- 
ed, * that he had injurioufly impeached the memory of the late 

* Speaker, deceafed ; and had impugned the authority of the 

* Houfe, in appointing Committees without his confcnt ; and 

* that, in defacing the credit of the Body and Members of the 

* Houfe, he pradtifed to deface the authority of the laws, and 

* proceedings in the Parliament j and fo to impair the ancient 

* order^ijtouching the government of the Realm, and Rights of 

* the Houfe, ahd the form of making laws, whereby the fub- 

* jedls of the Realm are governed.’ Upon this complicated 
charge, increafed by his wilful contempt, teftihed by an un- 


“ be fent for prcfently.* — The 
ferivener is one Turner^ dwel- 
ling without Weftminfter Hall 
Gate— 

The Serjeant Tent for him, but an- 
fwer brought, he was not with- 
in* 

(2). See in Chapter the 4th, 
(N^ II*} ^ Committee appoint- 
ed to enquire into a printed 
bookf Who printed it, and by 
what allowance?— 

(3*) Though it is not imnoiediately 


applicable to this point, I cannot 
help referring the curious Reader 
to the proceedings of the two 
Houfes, in relation to a Book 
publilhed by the Bifhop of Briftol 
about which was then 

in agitation; particularly, the 
Bifhop’s acknowledgment in the 
Lords Journals of the 5th of 
June, 1604.— See the Journals 
of the Lords and Commons, 
from the 26th of May, 1604, to 
the end of the Seffion. 


feemly 
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feemly letter addrefled by him to the Houfe, he was fentenced, 
as we have leen before, to be imprifoned, fined, and expelled : 
And it was alfi> ordered, ** that the laid Book or Libel ihould 
** be taken and adjudged to be condemned.” — Whoever will 
give themfelves the trouble to read the Entry of this proceed- 
ing in the Journal of the 14th of February, 1580, from whence 
1 have given the foregoing Extrafts, will find it difficult, from 
the variety of offences of different natures charged againft Mr. 
Hall, to deduce any precife idea of the Law of Privilege, as 
underllood by that Houfe of Commons, * with refpedt to the 
printing or poblilhing the debates or proceedings of the 

* Houle j’ provided that fuch publication was not made * in a 

* falfe and infiimous Libel, injurioufly refletfling on the charac- 

* ters of Members, or impeaching the Rights and Authority of 

* Parliament.* 


VoL. I. 


S 
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CHAP. jn. 


FROM THE ACCESSION O.P JAMBS I. TO THE ENIR 
OF THE PARLIAMENT OF 1628.*' . 


A S fr<»n this period of the acceHioti of James 1 . complaints^ 
of breaches of Privilege will become very frequent, t 
jfhall not think it necelTary to infert in this Work every Entry 
that occurs upon the Journals of thofe which the moft com- 
mon, unlefs the debate turns upon a new point,^ or that the 
proceeding of the Houfe upon It appears to be in any wife ex- 
traordinary : And for the more eafily underAanding thefe Cafes,, 
I (hall ieparate them under the following heads : 

(i.) FirA, The commitment of Members or their lervants< 
by the Privy CouncU, or by any court of juftice or other ma- 
giArate.. , 

(a.) Secondly, The aireA and hnprifonment of Members, oe 
their fervants, in civU fuits. 

(3.) .Thirdly, The fummoning of Members, or their fervants,. 
to attend in&rior courts, as witned^s, jurymen. See. 

(4.) Fourthly, The prosecuting of fuits at law, againA Mem» 
btrs,. or theia iervants, during the time of Privilege. 

(5^ Fifthly,. 
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4 (5.) The taking the goods or of a Memhet 

XQ execudon, or«therwke. 

1 

(6.) Sixthly, The aflauking or infulting a Member, or his fcf‘4 ' 
xant, or traducing his charader, 

I think that all the Cafes, relating to the Privilege of Mcni- 
l^ers of the Houfe of Commons, which occur between the accef- 
iion of James I. and the diiTolutlon of the third Parliament of 
CharlesT. in 1628, to which period I (hall now coniine tnyfclf, 
will £a\\ under one or other of thefe fix heads, 

j 

And firft, iherefiire, 1 ihaU'give the infhmces which are to be 
found, of Members, or their fervants, being committed or re- 
ftraioed by order of the Vrivy Council, by the courts of jufticef 
or any it^erior magiflrate, 

1. On the 3d of February, 1605, Mr. Brereton, Member for 
Flint, being committed by the Judges of the King's Bench for 
a contempt, during a prorogation, this matter is referred to a 
Committee } on the 13th, a Writ of Habeas Corpus is ordered 
for Mr. Brereton, which is returned and read in the Houls 
on the 15th, and Mr. Brereton is received. 1 do not findnn^ 
report from the Committee, or any odier entry <of this ntatter, > 

2. On the 9 P 0 th of Februaty, 1605, Complaint is made-of 
Sir Bdwyn Bandys’s fervants being committed to Newgate^ 

a Jufike of Peace, for being engaged in aridt, that he es*' 
fufed to bail them 'j a Habeas Corpus is ordered for thp ferdantsj 
and the complaint is referred to the Committee of PdvHeges t 
on the X9th they report, and the JuAice is c<M>feldttOd td the 
cuftody of the Snjeant. On the life aHd-^dd/ he is lieard by 

$ 2 hifc 
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his Counfel, and, on his fubmiilion and ackno^edging his faulty, 
is difcharged. The entry of tliis Cafe ip the Journal is fo veiy 
confuied, that it is difficult to know the exadi ftate of it 
the principal charge agaioft the Juftice feems to .have been, his 
refuiing bail when it was offered, unlefs the parties would paj) 
ten (hillings. 

3. On the loth of March, 1609^ and la^th, 14th, J5th, and 
16th, is a very obfcure entry of,a breach of Privilege, committed 
By a conftable on the fon and fervant of a Member. 

4. On the 14th of June, 1610, Dr. Steward's fervant is taken 
up for getting a woman with child ; the Wsdrant was iigned by 
four Juflices, before the Parliament, but executed noW; itjs 
referred to the Committee, of Privileges, who report on the 16th, 
and it is determined he fhould have Privilege ; there is fome 
debate on the 20th, about paying the charges. 

5. On the 9th of April, 1614, the Houfe are informed that 
Sic William Bampfylde is committed by the Lord Chancellor, 
fince the fummons to Parliament, but before bis election ; this 
matter ia referred to the Committee of Privileges, who report 
on the 14th, that he was committed before the eledlion for a 
contempt * for., not accepting Sir J. Wentworth’s offer j’ it is 
however ordered, ‘ that he fhall have his Privilege, by Writ of 
* Hoheas Corpus.*. Accordingly on the 16th, h« is brought up 
hy the Warden of the Fl^t, by virtue of this Writ j and being 
brought 'in by the Serjeant with his Mace, to the Bar, the 
Speaker opens the matter,' and defires to know the pleafure of 
the Houfe thereupon. — Here the entry in the Journal flops, 
and I find nothing further relating, to this matter,, or that the 
H00& ever came to any determination about it. 


6 , It 
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6. It appears from the notes of fpeeches which are entered, 
in the Journal of the beginning of the Seffion of i620>i, (and. 
from the debates which are published more at length in two 
volumes ♦, from aa original manufeript in Queen's College^ 
Oxford) that,, at the end of the laft Seffion of Parliament in 
L6i4'f*, fome Members had been committed for fpeeches they had 
uttered in Parliament. This matter being now taken up, though 
at fb great a diflance of time, and being difcuiTed for feveral 
days, but without heat or paffion,,many motions and propofitions 
were made, in what manner the Houle might bed aflert this. 
Privilege of freedom of fpeech, whether by bill,, as in Strode ’s 
Cafe, or l:^ petition to the King;, after long confideration, it was 
determined on the 1 5‘th of February, to proceed by meflage to 
the King, and not by petition in writing, ‘ to delire, that, if any. 

* of the Houfe diould fpeak in any undutiful manner, they may 

* be cenfured here, and not be punifhed in or after the Parlla- 

* ment.’ But during the debate upon this queftion, a meflage. 
to the Houfe was brought from the King, by Mr. Secretary 
Calvert, to lay, * that his Majedy did grant liberty and freedom 

* of fpeech, in as ample manner as any of his predeceflors evec 

* did : and if any ffiould fpeak undutifully, (as he hoped none 
‘ would) he doubted not but we ourfelves would be more for- 

* ward to punilKit, than he to require it; and he willed us to 

* red fatisfled with this, rather than to trouble him with any 

* petition or meflage, and fo cad onrfclves upon one of thefe 

* rocks ; that, jf we aiked for too little, we Ihould wrong our- 

* felves ; if too much, or more than right, he Ihould be forced 

• By my worthy and learned Prede- fohition, faying, that is was no SclHon, 
ccllbr, Mr. Tyrwhitt,. ‘ pro co quod millus rcgalis affenfus aut 

t Or of. the laft C^nvtntkn^ as it is ‘ refponfio, per nos, prseftita fuit.' Pur- 
more properly called in the debates ; .the liannentary Hiftory V oK V. p. 303. 
King alfo iahis commiftitfn for the dif« 

* to 
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* td Us, which he fliottld he veiy loath to dO.* Thh mef- 

fage itcstiEi the King put an end, for the prefent, to any further 
proceeding upon this matter is remarkable, that, not- 

withltanduig the impartiality profedoi by the writers of the Par- 
liamentary Hiftory4, it does not appear th^ they take any 
notice of thefe debates, (although they are to be found upon the 
Journal, to which they pretend ftri^y to adhere) or of the pro- 
ceedings of the Houfe of Commons, in appointing a Committee, 
and Sub-Committee, ** for free fpccch,” of which Sir Edward 
Coke and Mr. Glanvyllc were chairmen j nay; which is more 
extraordinary, they cenfure the biographer Wilfon J, and other 
HiHorians, for faying, ** that after the diflblution of the laft 
" P«;liament, leveral Members were committed for their be- 
** haviour in Parliament s” whereas the truth of this alTertion 
appears from the debates §, and that thefe Members were im- 
prifoned, ‘ for fpcaking freely their confciences in the Houfc of 

* Commonsi, and for which beipg before queftioned, they had 

* been cleared by the Houfe fhat they had ipoken nothing but 

* what was lawful and fitting, and for which they g^vp good 

* reafon and fatisfaAion to the Houfe,* But this is only one 
of the many very glaring mifireprefentations and omiffions by 
the compilers of the Parliamentary Hiftor)', which they xtiH be 
found, upon examination, to have made in fiivour of die condud 
of James L and Charles L 

* » 

Notwithfianding the fine words of his Majefly’s mei&ge in 
favour of liberty and freedom of Ipeech, foon after the adjourn- 
ment of the Parliament, in the month of June, 1621, Sir Edwyn 

* Vide Journal the 5tb, rath, and f Vol. V. p. 329. 

15th of February, 1620.— Oebatei, VoL In p. 305 of Volanie. 

1. p. 14, 32, and 47. and Vol. II. in the § Vbl. 1 . p,. 13. et leq. 

Appendix. 

San^ 


8 
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SanJys 'WKift eoiftiinkted *, probably for fomething he had faid on 
the 29th of May, on the report of the conference with the Lords, 
tcoiching tlie breaking up of the Parliament -f*: I lay it was pro- 
Id^ly for this, becaule on the ad of June, Sir Edwyn ^ndys 
infonns the Houfe, * that he had heard that Ibme words of his 

* had been mifconilrued, and that out of the Floufe ;* he then 
explains what he fiid at that time, * not to have meant ar^ 
f flander ^ainll his MajcHy's government;' and the Houle 
refolve upon quedion, neminc contradicente, * That Sir Edwyn 

* Sandys is free from any julVcaule of odence to his M^efty, or 

* any other, by the particular words now related him, or by 

* any other words he hath fpoken in this Houfe/ This dbews 
that exception had been taken to Sir Edwyn Sandys's l^ice^s, 

* for flander againll his Majefty's government/ Qa the 4th of 
June, the Houfe of Commons adjourns to the 14th of Novem> 
ber, and from thence to the 20th of November.— »On the meet- 
iog of the Houfe of Commons oh the 20th of November, Sir 
Edwyn Sandys being ftill in cultody, or rellrained by the King's- 
order from attending, Mr. Mallory moved to know, * what was 

* become of him.' This queftion was renewed on the 23d, 
when it appears that Sir Edwyn Sandys had in the interim 
written a letter to the Speaker, in which he informed the Houfe, 

* that he had been confined ;' but does not make any complaint 
to the Houfe * of the caufe of his confinements’ However, 
many Members exprelfing their apprehenfions, that this com- 
mitment could be for no other caufe than Ibr Parliamentary bu- 
fine6, Mr. Secretary C^Wert alTures the Houfe, * that he was 

* It appears from the Appendix to t See Sir Edwyn Sandys’s E^amina* 
ihe debates of i6ai, in the Note on ' tions, as preferved in the BritilkMufaeum,. 
'Vol. II. p. 1B2, that Sir Edwyn Sandys and printed in the Appendix tO the dc-> 
was committed on the i6th of June; bates of 1621. 
the two houfes had adjourned oo: the 
afjpne, 

f not 
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* not committed for any thing faid or done in Parliament;' but, 
-it is faid in the debates * that the Houfe will fcarce believe 

* Mr. Secretary, but thinketh he equivocatcth i and accordingly 
define that Ills protelbition may be entered in the Clerk’s book, 
•which was done : Sir Edwyn Sandys however not appearing, the 
anattcr is again taken up on the i ft of December, when, not- 
Avithftanding Icvcral attempts of the Privy Counfellors to ftop 
any further proceeding, it is ordered, * That Sir Ed^ryn Sandys 

* (hall be prefcntly fent for to come and attend the fervice of 
•* tlje Houfe, if he be able to come ; and, if he be not able to 

* come, then to fet down a declaration in writing, whether he 

* were examined or committed for any Parliamentary buftnefs 
and that Sir Peter Hayman and Mr. Mallory fliall go to Sir 
Edwyn Sandys, and bring his anfwer. — The houfe in the mean 
aime refolved to fend a. Petition and Remonftrance to the King, 
fetting forth the grievances under which the Kingdom then 
fufleredj but the King, then at Newmarket, hearing of their 
intentions, immediately difpatched a l^er to the Speaker, in 
which, after fevcrely reprimanding * thofe fiery and popular 

* fpirits of fome of the Houfe of Commons, who had prefumed 
‘ to argue and debate publicly of matters for above their reach 

* and capacity, tending to our high dilhonour, and breach of 
‘ Prerogative Royal he adds, * And whereas we hear, they 

* ‘.have fent a meflage to Sir Edwyn Sandys, to . know the 

* neafons of his late reftraint, you fhall in our name refolvc them, 

* that it was not for any mifdemeanor of his in Parliament 

* but to put them out of doubt of any queftion of that nature 

* that may arile among them hereafter, you fliall relblve them 

* in our name, that we think ourfelvcs very free and able to 

* jpunilh any man's mifdemeanors in Parliament, as well during 

f Vol, II, p, aeo. 


* their 
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‘ their fitting as after ; which we mean not to fparc hereafter, 

‘ upon any occafion of any man’s infolent behaviour there, that 
^ Ihall be miniftcred unto us*/ This ra(h and ill advifed 
meflkige brought on fevcral debates touching the Liberty of 
Speech, in whicli no man exprelled hinifelf with more honefi: 
warmth than Mi\ Crewe, and with fome flrokcs of eloquence, 
that would do honour to the nioft admired fpeakers : * I would 

* !iot, fays he, Inivc fpoken about cur Privileges, if the thing 

* quellioncd were only matter of form, and not of matter; but 
^ tills is of that importance to us, that, if we fliould yield our 

* Liberties to be but of grace, thefe walls, that have known the 

* holding of them thefe many years, would blulh ; and there- 

* fore we cannot, in duty to our country, but ftand upon it, 

* that our Liberties and Privileges are our undoubted Birthright 
^ and Inheritance/ The Commons, having fentdown another 

* Sec in the Appendix to this Vo- 1610, firft by Mcllagc from the King, 
himc, N'^ I. a very curious Paper, inti- and afterwards in a Speech, to reft rain 
tied, ‘‘ The Apology and Satis^<Slion the Commons from debating in Parlia- 
“ of the Commons to be prefented to ment the right of the Crown to impofe 
His Majcfty/’ which, though reported duties on goods imported and exported ; 
from a Committee on the 20ih June, on which occafion, the Commons reply 
1604, is not entered in the Journals, nor by Petition, and, amongft other tilings, 
is to be found in the Parliamentary Hif- ftate, That wc hold it an antient, ge- 
tory, but is printed in Petyt’s Jus Parlia- ‘‘ neral, and undoubted right of Parlia- 
ment™, Ch. 10, p. 227. in which this ‘‘ ment, to debate freely all matters. 
Privilege of freedom of fpccch, with ** which do properly concern the fubjeft, 
many other of the rights and privileges of and his right or ftate : which freedom 
the Commons, is very ably aflerted and of debate being once forcclolcd, the 
defended, againft fome attacks that had eflcnce of the liberty of Parliament is 
been made againft them, by his Majefty’s withal diffidved.” 
fervants and advi(crs.~To fhew that See this Petition at length in the 

James the Ift. throughout his whole Journal of 23d May, i6io. 

reign was attentive to this objeA, and No notice is taken of any part of this 
defirous of abridging the Members of proceeding in the Parliamentary Hif- 
the Houfc of Commons of this Privi- tory, 
lege, an attempt was again made in 

Vox.. I. 


T 


petition 
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petition in anfwer to this letter of the King’s, were told again, 

* That although we cannot allow of your ftile, calling it your 

* ancient and undoubted right and inheritance, but could rather 

* have wiihed that ye had faid, * that your Privileges were de« 

* rived hrom the grace and permiinon of our anceftors and us f yet 

* we are pleated to give you our royal adhrance, that, as long as 

* you contain yourfelves within the limits of your duty, we will 

* be as careful to maintain and preferve your lawful Rights and 

* Privileges, as ever any of our predeceflbrs were, nay, as to 

* preferve our own Royal Prerogative.’ This open declaration 
of the King’s, touching the foundation of the Privileges of the 
Houfe of Commons, brought the matter to a efilis, and pro- 
duced that famous protedation in vindication of their Rights 
and Privileges, which occalioned the immediate didblution of 
the Parliament •, and which (though the 'King, * by fending for 

* the Journal Book, and driking out the Entry with his own 

* hand,’ was in hopes to have obliterated all traces of it) is dill 
prelerved, and will for ever remain a memorial of the true fpirit 
of the Great Leaders of that Houfe of Commons, who dood firm 
in oppodtion to the attempts of an arbitrary Monarch, wiihing to 
trample upon the Rights and Liberties of his people*. 

This protedation, made and recorded in the Journal of the 
i8th of December, 1621, differed fo widely from the King’s 
principles upon this quedion, that his Majedy thought fit to 
lend for the Book, and, * in full afiembly of his Council, and in 

* the prefence of the Judges, did declare the faid protedation 

* to be invalid, annulled, void, and of no effed ; and did fur- 

* ther, nunfi fua propria, take the laid protedation out of the 

* Journal Book of the Clerk of the Commons Houfe of Parlia- 

* See this proteAation before in p. 78, 

* mentj 
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* incnti and cQfliwandtjd an Aft of Council to be nvadethcro 
‘ upon, aj[id this Aft to be entered in the Regifter of Council 

* caufes Intending, as it is exprciled in the Entry in the 
Council Books, * tliat hereby this proteftation Ihould be erafed. 

* out of all memorials, and utterly annihilated.’ Immediately 
on t!ie diflblution of the Parliament, * thpfe ill tempered 

* fpirits,’ Sir Edward Coke, Sir Robert Phelips, Mr. Pym*, 

Mr. 


* Mr. Pym, who appears fo early to 
■ have been an objeft of the refentment of 
the Crown for his pariiamentary condutSf, 
continued a Member of the fubfcquent 
Parliamcnls, till his deaths which hap-> 
pened towards the end of the year 1643. 
Lord Clarendon fays, That in the 
“ fliort Parliament of 1640, he fpoke 
much, and appeared to be the moft 
leading man ; for, bcfides the exafl: 
knowledge of the forms and orders of 
that Council, which few men had, he 
had a very comely and grave way of 
exprefling himfelf, with great volubility 
of words, natural and proper ; and un- 
derftood the temper and afte^tions of 
the kingdom as well as any man; 
and had ob&rved the errors and mif- 
“ takes in Government, and knew well 
how to make them appear greater ^an 
‘‘ they were. At the firft opening of 
•• the Parliament of the 3dof Novcmbcr> 
1640, though in private defigning he 
V 9 ^s much governed by Mr» Hampden 
and Mtf St. John, yet he feemed to all 
^ men, to have the greateft influence 
^ upon the Houfe of Commons of ^ny 
^ man ; and in truth, I think, he was at 
that time, and fome months after, the 
moft pogidar maiit and the moft aUc 


** to do hurt, that hath lived in any time. 
“ Upon the firft defign of foftening and 
obliging the powerful perfons in both 
Houfes, when it was rcfolved to make 
“ the Earl of Bedford Lord High Trca- 
*^furer, the King likewife intended to 
“ make Mr* Pynn ChanceUor of the 
“ Exchequer ; for which he received his 
Majefty’s promife, and made a return 
of a fuitable profeflion of his fervice 
and devotion ; and thereupon, the other 
being no fccret, fomewhat declined 
from that fliarpnefs in the Houic, 
‘‘ which was more popular than any 
man’s ; and made fome overtures to 
provide for the glory and fplendor of 
“ the Crown ; in which he had fo'ill fuc- 
cefs, that his intereft and reputation 
tliere vifibly abated ; and he found, that 
he was much better sjble to do hurt 
than good. In the end, whether, upon 
the death d the Earl of Bedford, he 
dcfpair ed of that preferment ; or, 
whedMfr be was guilty of any thing, 
which, upon his coiivcrfion to the 
** Court, he thought might be difeovered 
to his damage; or, for pure want of 
courage, he fuifored hiqaielf to be car- 
<< ried by thofe, who would not foflow him^ 
<< and To cppiinued at the head of thofe, 
T2 ‘^who 
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Mr. Selden and Mr. Mallory, who had been the moft forward 
m aiTertiog the Privileges of the Houfe of Commons, were 
committed to the Tower and other prifons; the locks and 
doors of Sir Edward Coke’s chambers in London, and in the 
Temple, were fealed up, and his papers feizedj Sir Dudley 
Diggs, Sir Thomas Crewe, Sir Nathaniel Rich, and Sir James! 
Perrot, as a lighter punifliment^ were fent, under pretence of 
enquiring into matters concerning his Majefty’s fervice,,into Ire- 
land, and Sir Peter Hayman into the Palatinate. 

And thus ended this very important queftion between the 
King and the Houfe of Commons : the Reader will find his* 
pains amply rewarded in ftudying this more at large, in the 
Journals, from the i ft of December to the end of the Seffion > 
in the fecond volume of the debates, from p. 179. to the endy 
and the Appendix ; and in the fifth volume of the Parliamentary 
Hiftory. 

** who made the moft defperate propofi- ton, King Charks the Firft confuItcJ 
tions. P'rom the time of his being Lord P'alkland and Mr. Hyde, whether* 
** accufed of high treafon by the King, he (hould not deliver the Seals to Mr: 
with the Lord Kimbolton, and the Scldcn— upon which Lord Clarendon 
other Members, he never entertained obferves, I'hat though they did not 
** thoughts of moderation, but always ‘‘ doubt of Mr. Selden’s afteftion to the 
oppofed all overtures of peace and ac- ‘‘ King, yet they knew him fo well; 
coinmodation. He died towards the “ that they concluded he would abfo« 
** end of December, 1643, and was lutcly refufe the office, if it was offered 
buried with wonderful pomp and mag- “ to him. — He was in years, and of rt 
** nificence, hi that place, where the bones ‘‘ tender conftitution ; he had for many 
of our Englilh Kings and- Princes are ^ years enjoyed his cafe, which he loved J 
** committed to reft.** was rich ; and would not have made a 

Hijt* ef the Reb, VoL IF. ‘‘journey to York, or have Iain out of 
p. 354, Book the “ his- own bed, for any preferment, which 

♦ In the commencement of the troubles “ he had never affefted.** 
ih the following reign, when it was pro- Hiflt of the Reb^ VoL T. 

ppfed to remove the Lord Keeper Littk* p* 445, Boek the^s*^^* 

7. On 



Chap. 3« End of the Parliament of 

7. On the 8th of Febraaryj 1620. feveral pages, fervants to 
Members, having been guilty of a riot and aflault, in the face of 
the Judges of the King’s Bench, were committed by that Court, 
but afterwards fent by them to the Houfe of Commons, to be 
punidied there. 

8. The next Cafe is that of Lord Arundel; which, though 
it is not Aritflly within the line I originally propofed, yet, as 
the proceedings upon it contain much curious learning, touch- 
ing the Privilege of Parliament, I truft it will not be thought 
entirely foreign to the prefent Work. As thefe proceedings 
are to be found, colledted together from the Journals of the 
Houfe of Lords, both in the leventh volume of the Par- 
liamentary Hiftory, p. 168. and in Elfynge, p. 192. I fliall 
not infert them at length, but Ihall only give fuch extradts as 
may be fufticicnt for underftanding the principles upon which 
the I.ords proceeded in this bufinefs. 

On the i4.th of March, 1625-6, Charles I. had committed 
the Earl of Arundel to the Tower, but the caule of his commit- 
ment v/as not ex prelied j it was fuppofed to be on account of 
the nurriage of his eldcft fon with the Sifter of the Duke of 
Lenox, a relation of tlic King’s. The Lords, highly difeon- 
tented that he was committed, fitting the Parliament, refolved 
to take the matter into conlideration ; and fo to proceed, * as 

* to give no juft offence to his Majefty, and yet prclervc the 

* Privilege of Parliament.’ Upon this the Lord Keeper ac- 
quainted the Houfe, that he was commanded by his Majefty 
to deliver this meflage to their Lordfliips, vix. * That the 

* Earl of Arundel was reftrained for a mifdemcanor, which was 

* perfonal to his Majefty, and lay in the proper knowledge of his 
*■ Majefty,. and had no. relation to matters of Parliament.’ The 

9 Lordsy 
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Lords, however, immediately rcfolved themfelves into a Cofn- 
mittce j and the Iloufe being refumed, the Lords Sub-Com- 
mittees for Privileges were appointed to fearch for precedents, 
concerning rile commitment of a Peer of this Realm, during the 
time of Parliament j and feveral of the Judges were ordered to 
attend their Lordfliips. — The next day, the 1 5th of March, the 
Lord Treafurer Ley brought another melhige to the Lords, to fay, 

* That the King avowed the meflage delivered yefterday to their 

* Lordfhips by the Lord Keeper, to have been done pundtually 

* according to his Majefty’s own difcrction ; and he knoweth 

* that he hath therein done juftly, and not diminilhed the Privi- 
•*, lege of the Houle.’ But, the Lords Committees not yet hav- 
ing reported the precedents, the I^ords ilo not proceeduny farther 
at prefent ; On the rSth of April, the Lord Prefident reported 
the proceedings of the Sub-Committees : * Firft, that the King's 

* Cobnfel had fearched and acquainted the Lords with all that 

* they had found in records, chronicles, or ftories touching this 

* matter; unto which the Lords Committees had given a full 

* anfwer; and alfo Ihewed fuch precedents as did maintain their 

* own right*.’ This report being read, it was agreed upon the 
queRion by the whole Houfe, nemine contradicente, * That 

* the Privilege of this Houfe is, that no Lord of Parliament, 

* fitting the Parliament, or within the ufual times of Privilege 

* of Parliament, is to be imprifoned or reilrained, without 

* fentence or order of the Houfe, unlefs it be for Treafon, or 

* Felony, or for refufingto give Surety for the Peace — And 
a Committee was appointed to confider of a Remonftrance of 
the Privileges of the Peers of Parliament, and of an humble Peti- 

* Thefe precedents, widi the anfwers books I beg leave to refer the Reader, 
to them, are entered at length in the f See the Refolutions the Houfe bf 
Journal of the Houfe of Lords, and arc Commons of the aoA May, 1675, upon 
jdfo to be found in- Elfynge; to wbish this fubjed. 

• tioa 
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tion to be made unto his Majefty, to enjoy the feme. The 
next day, the Lord Prefideut repi^rted this Remonferance and 
Petition, which was agreed to, and ordered to be prefented by 
the whole Houfe j to which the King made anfwer, * That it 

* being a matter of fome confcquence, lie would advife ot it, 

* and give full anfwer in convenient time This was on the 
19th of April. — On the 24th, the Houfe was called over; and 
the Earl of Arundel being called, the Lord Keeper (ignified 
to the Houfe, * That his Majefty having taken into confidera- 

* tion the Petition of their Lordfliips, touching the Earl of 

* Arundel, will return anfwer thereto with all expedition.’— 
On the 2d of May, the Lords, finding that notwithftanding tlic 
King’s promifes, the Earl of Arundel was ftiJl reftrained from 
coming to the Houfe, and that no notice was taken of their Pe- 
tition, order the Lord Keeper again to move his Majefty, ‘ for a 

* fpeedy and gracious anfwer ;’ On the 4th of May, the Lord 
Keeper acquainted the Houfe, That in purfuance of their order 
he had moved his Majefty, on behalf of the Earl of Arundel ; 
and that his Majefty gave for anfwer, * That it is a cairfe in 

* which his Majefty is willing to give fatisfiidfion to your Lord- 

* fhips, and hath it in confideration how to do it j but, having 
‘ been interrupted by other bufinefs, will, with all convenicncy, 

* give your Lordfhips fatisfadion, and return you an anfwer.’ 
The Lords waited patiently till the 9th of May, when, finding 
it was with no effed, they again petition the King, * for a 

* gracious and prefent anfwer.’ The King, highly offended at 
this expreftion, ‘ and wondering at their impatience, fince he 

* had promifed them an anfwer in convenient time;'^ tells them, 

* That when he receives a meftage fit to come from them to 

* their Sovereign, they fhall receive an anfwer.’ Upon this 
fignification of the King’s difpleafure, the Lords ftrike out the 
word * prefent,’ and dired the Petition fo altered to be again 

^ prefented 
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prcfcntcd to the King j to which the King again amVers, for 
the fourth time, ‘ that they fhall have his anfwcr, as foon as 

* conveniently he can This was on the 1 3th of May, and the 
firft Petition, with the King’s promifc to give an anfwer ‘ in 

* convenient time,’ was on the 19th of April. — On the lyth of 
May, the Lords renewed their Petition upon this fubjedt ; to 
which, on the 1 9th, tiic King anfwers, ‘ That they have no 

* reafon to miftruft the lincerity of his promilcs; that the Lord 

* Arundel was committed for a fault direflly againft the King 

* himfelf, having no relation to the Parliament ; that, on the 

* word of a King, he docs not fpeak out of a dcfirc to delay 

* them, but, as foon as it is poflible, that they Avail know the 

* caufe:’ Upon this evafivc anfwer, tlie Lords immediately 
diredt the Committee of Privileges to confider, ‘ how farther to 
‘ proceed with dutiful refpedt to his Majefty : and yet, fo as 

* may be for prefervation of the Privileges of the Peers of this 

* land, and the Liberties of the Houfc of Parliament.’ On the 
24th of May, the Lord Prclident reports another Petition to 
the fame purport, and this is again prefented by the whole 
Houfe j to which the King again replies, ‘ That he will ufe all 
‘ poflible fpced to give them fatisfadtion, and at fartheft before 

* the end of the Seflaon.’ The Lords feeing that, notwith- 
llanding the moft folemn promifes fo frequently repeated, the 
K-ing intended to delay giving them fatisfadtion till the end of 
the Seflion, and by that pitiful evalion to perfift in the violation 
of their Privileges, immediately refolve, * That all other bufinefs 

* ftiall ceafe and that conflderation be had, how their Privileges 

* may be preferved to pofterity j’ and then adjourn to the next 
day. On the 26th, the King finding the matter grow ferious, 
fends a meflage by the Lord Keeper to acquaint the Lords, 

* That he doth much marvel that his meaning in his lall 
i anfwer fhould be midaken ; and for the better clearing his in- 

‘ tention^ 
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* tentlons, to affure the Lords, that their laft petition was fo ac- 

* ceptable to his Majelly, that his intent was then, and he is, 

* ftill refolved, to fatisfy their Lordfliips fully in what they then 

* defired.’ The Lords, determined to be no longer infulted 
with this farce of words, immediately rcfolve (without taking 
notice of the meflage) to adjourn to that day fevennight ; and 
though the Duke of Buckingham wilhed only to iignify to their 
Lordfliips, * that he would decline his defire of having the 

* King’s Counfel to plead for him,' the Lords would not hear 
him, becaufc they would entertain no bufinefs. On that day 
fevennight, the ad of June, the Lord Keeper delivered another 
meflage from the King, * That his Majefty hath thought of the 

* bufinefs, and hath refolved that by WednefiJay fevennight at 

* farthefl:, he will cither declare ’the caufe, or admit Lord 

* Arundel to the Houfe j and addeth further, upon the word of 

* a King, that if it fliall be fooner ripe, he will declare it fooner j 

* and that he doth not mean to put fo fpcedy an end to the 

* Seflion, but that there fliall be an ample /pace for the difpatch 

* of public affairs/ Upon this, the Lords again refolve, * That 

* all other bufinefs fliall ceafe, but this of the Earl of Arundel’s, 

‘ concerning the Privileges of the Houfe / and that this matter 
be confidered in a Committee of the whole Houfe the next day. 
On the next day, the^ of June, the King, finding it was to 
no purpofe any longer ^contend with the Lords, upon a point 
which they were determined to maintain, and which, by their 
refolution to proceed upon no other bufinefs, muft be brought 
to an iflfue fooner or later, fends another mefl'age by the Lord 
Keeper, * That, in the matter concerning the Earl of Arundel, 

* his Majefty hath been very careful and de/irous to avoid all 
‘ jealoufy of violating the Privileges of this Houfe ; that he 

* continueth ftill of the lame mind, and doth much deftre to find 

V o L* I* U * out 
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* out fome expedient, wfiich might fatisfy their Lordlliips in 

* point of Privilege, and yet not hinder his Majefty’s fervice in 

* that particular : But, hceaufe this will require fome time, his 

* Majcfiy is content that their Lordlbips fliall adjourn till 

* Thurlday next; and, in the mean time, his Majefty will take 

* this particular bufinefs into farther confideration.’ Upon 
which the Iloufe immediately adjourns itfelf to Thurfday, 
and all bufinefe to ceafe until that day. Upon Thurfday the 
8th of June, the Lord Keeper delivered this tnedage from his 
Majefty, * That in purftiance of his mellage of Saturday 

* laft, to take away all dilpute, and, that the Privileges of the 

* Lords may Be in the fame eftate as they were when this 
' Parliament began, Iris Majefty hath taken off his reftraint 

* of the Earl of Arundel,* whereby he hath liberty to come 

* to the Hottfe:’ And the Earl of Arundel, being prefent, 
did render his moft humble thanks to his Majefty for this 
his gracious favour to him; and gave their Lordftiips alfo- 
moft hearty thanks, for their often intcrccflions for him to thu 
King, and protefted his loyalty and faithful fervice unto his 
Majeftyr 

What a faithful piifture of the charadler of Charles I. doth 
this fbort hiftoiy exhibit! Arbitrary, mm^rious, obftinate, and 
deceitful ! Secretly wilhing to tramplenji^n the Privileges of 
Parliament ; yet, not daring to avow his intentions, he endea- 
vours by ftilfe inlinuations and untrue affertions to protradt the 
time, till it fhould be no longer in the power of the Lords to 
contend with him ; and, when at laft their cool but manly per- 
fevetance compels him to fubmit, he is not afhamed to give the 
Earl of Arundel htt liberty, without fuggefttng even a hint of 
i that 
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that * * moll juft caule,’ for which he fo often pretended to de- 
tain him. Whoever is acquainted with the hiftory of this un- 
fortunate Monarch, will fee in thefe outlines the /ketch of that 
charadlcr, which was afterwards more fully portrayed'in the af- 
fair of Lord Strafford, and of the Bilhops ; and which (the re- 
peated violation of his royal word rendering all confidence im- 
poffible) nece/Tarily brought on that feene of confu/iont which 
ended in his own deftru<ftion, and in the overthrow of all order 
and government. 

9. On the 8th, 9th, and 10th of May, 1626, at a conference 
with’ the Lords, on the charge againft the Duke of Bucking- 
ham, Sir John Eliot and Sir Dudley Digges, having u/ed ex- 
preftions that were thought to refle<^ upon the King and upon 
the Duke, were both committed to the Tower. The floufe of 
Commons, inflamed by this moft flagrant violation of their Pri- 
vileges, refolve upon the 1 2th of May, * That this Houfe will 

* not proceed in any other bufinefs, till we are righted in our 

* Liberties f and therein fet that example, which, we have feen 
in the foregoing Cafe, was followed by the Lords with fo much 
fuccefs about a fortnight after. The accufation againft Sir 
Dudley Digges was, * that in fpeaking of the late King’s death, 

* he had uttered wordf touching upon the King’s honour 
But the Houfe having appointed a Committee to enquire into 
this breach of their Privileges, that Committee refolve, * That 

* a folemn proteftation (hould be taken by every Member of the 
f Houfe, againft their giving their confent to the fpeaking any 

* The real caufe of this commitinen^ confent or knovcledge; his Ma- 

was, That Lord Arundel’s eldeft fon, jefty haying defigned her Lord. 
Henry Lord Maltravers^ had married the Lome. 

L^y Elizalwth Stuart, eldeft daughter Life E, of Arundel^ 

of the Dtike of Lenox, without the fy Sir ^etfpartf ' 

U 2 * fuch 
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* fuch words, and denying that they had affirmed to any that 
‘ Sir Dudley Digges did fpcalc fuch words, or any to that cf- 

* fedl.’ And this protcllatioii each Member ffileinnly made, as 
his name was called over from the book : And on the 15th of 
Mayi upon this matter being moved in the Iloufe of Lords, 
thirty Peers and fix Bithops made this voluntary pfoteftation, 
upon tlieir honour, ‘ That Sir Dudley Digges did not fpeak any 

* thing at the faid conference, which did or might trench upon 

* the King’s honour.’ Upon thefe aflurances the King was fa- 
tisfied, and Sir Dudley Digges was fet at liberty, and on the 
1 6th, in his place in the Houfe of Commons, maketh his pro- 
teAation fully, * That, as the words charged againft him were 

* far from the words he ufed, lb they never came into his 

* thoughts.’ — One of the charges againft Sir. John Eliot was of a 
very ridiculous nature j * That in furnming up the whble againft 

* the Duke of Buckingham, he had infolently called him the 
“ man,” faying, " you fee the man,” which, as was obferved by 
that grave but fupple courtier. Sir Dudley Carletpn *, ‘ were 

* extraordinary terms to ufe of fo high a perfonage, fuch as he 

* never heard the like in Parliament before.’ Though this free 
language of Sir John Eliot’s a,t the conference was the true realbn 
of his commitment, it was a caufe too ridiculous to be avoyved ; 
and therefore the King ordered the Chancellor of the Ex- 
chequer to inform the Houfe, * That the charge againft Sir 

* John Eliot was with things extrajudicial to this Houfe j’ and 
on the Houfe delirihg an explanation of this word “ extra- 
“ Judicial,”' Mr. Chancellor faid, * It was his Majefty’s word, 

* “ Sir Dudley Carleton underftood ** ment, laws, and cufioms of his own 
** all that related to foreign employ- ** country, and the nature of the people.” 
** mchts, and the condition of other Clartndtn’s Htft, tf tht Rebell^ 

** princes and nations very well ; but Vtl, 1 . p. 50, Btfk the \Ji » , 

** was unacquainted with the govern- 

3 
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* and therefore he could not explain it without his Majefty’s 

* leave;’ Mr. Chancellor little confidering what a charge of 
untruth and infincerity he hereby brought upon his Majefty. 
But the King, being probably advifed to infift no longer upon a 
point which he could not maintain, on the 19th of May figned 
with his own hand a warrant for Sir John Eliot’s relcafe j and 
on the 2oth he was font for to come into the Houfe ; As foon 
as he had taken his place, Mr. Vice-Chambcrlain repeated the 
charge againft him, ‘ in order (it is faid) to give him an occafion 

* to difeharge himfelf of whatever might be objedled againll 

* him ;’ upon which Sir John Eliot, inftead of denying any 
thing he had faid at the conference, or meanly endeavouring to 
explain away the harflinefs of the terms he had made ufe of, 
warmed with a#fpirit that did him honour, and which, with 
the whole of his behaviour during thofe times, will render his 
memory always dear to every lover of Liberty, avowed and fup- 
ported every name he had given to this over-grown Favourite ; 
to the particular objedlion of the words, “ the man,” he faid, 

* he thought it not fit at all times to reiterate his titles, and yet 
‘ he thinketh him not to be a God.’ The Houfe, catching 
the fpirit of this great patriot, immediately rclulved without 
one negative, and even refufing to order him to withdraw *, 
‘ That Sir John Eliot had net exceeded the commillion given 

* him by the Houfe, in any thing which pafled from him in the 

* late conference with the Lords :’ And the like refolution pafied 
for Sir Dudley Digges. 

Thus ended this impotent attack of that rafia Monarch on the 
Liberties of the Houle of Comnions, to the dilgrace both of 

* The entry in the Journal is, ** Sir John Eliot of himfelf withdrew, the Ifoiife 

refufing to order his withdrawing.” 


himfelf 
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himTelf and his Favourite. — The Compilers of the Parliament 
iary Hiftory cannot let this airertiou of the Privileges of the 
Houfc of Commons pals, without obferving *, “ That the im- 
** prilbnment of Commoners, however unjuftifiable in itfelf, was 
“ no unprecedented ftretch of the Royal Prerogative.” How 
much then are we obliged to thofe great men, Sir John Eliot, 
Sir Diic;l-y Digges, Sir Edward Coke, Mr. Seldgn, Mr. Pym, 
Mr. Maiiory, and many others, for putting a ftop to thele pre- 
cedents i and when this argument, drawn from Precedents, was 
urged againft them by the bafe and fawning flatterSrs of thofe 
days, they Icnlibly replied, As to the queftion, whether thefe 
** liberties are old or new, whether by the King’s grant or by 
“ prefeription, it is immaterial ; if I am lure of my title, it is 
“ indifferent to me, whether I claim by defeent or by pur- 
“ chafe.”— Or, as the fame thought is exprelfed by a noble 
Writer of the prefent age, “ If liberty were but a year old, 
** the Englilh would have juR as good a right to claim and to 
** preferve it, as if it had been handed down to them from 
** many ages 

10. The laR Cafe 1 lliall mention under this head, is that of 
Sir Henry Stanhope, who was committed by the Council Table 
for a Challenge, and to prevent further danger : It appears from 
the Journal of the 3d, 5th, and 8th of May, 1628, and from 
Prynn,:t;, that a Warrant had iffued for apprehending him 
without expreffing the caufe of commitment, i^but that in the 
fecond Warrant it was declared to be ** for the breach of the 
“ peace, and refuting to give fccurity for the peace.” The 
Houfe font for Sir Henry Stanhope by their ferjeant with the 
Mace, but on examination remanded him to the prifon of the 

* Vol. Vll. p. 168. t Lord Littleton’s Perflan Iietters, Letter 58th. 
t Fourth Regifter, p. 714., 

Marfhalfeaj 
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Marfhalfea ; and on the 8 th of May, he, haying given fecUrity 
for the p:ace, was fet at liberty by order of the Houfe.- — Prynn 
has given a particular account of the debate upon this fubje^t, 
for which he only cites the Journal : Now there is not a word 
of the debate entered there, nor in Rufhworth, and therefore 
his authority u|]Dn tliis occalion is to be fufpe<5ted, efpecially as 
as he is totally mldaken in the manner in which this affair was 
put an end to ; for he fays *, ** the quarrel was taken up, and 
** fo the liOrds difeharged him, not the Houfe.” — The alter- 
ation, which the Lords of the Council made in their fecond War- 
rant of the 4 th of May, after the matter had been moved in the 
Houfe of Commons, is very remarkable ; as it is exprefled in the 
very words- ufed by the Houfe of Loids, in their refblution on 
Lord Arundel’s Cafe, .and was certainly meant to meet the inter- 
pofition of the Houfe. 

It does not appear that, , among tHefe complaints of breaches 
of Privilege, by the Imprifonment of the Members, or their fer- 
vants, there is any cne of a perfbn committed by any procefs of 
a Court, of Law, on any proceeding by Indi»ftment or Infbrma- 
mation,,in order to bring him to trial; or on any Capias to 
receive Judgment j and yet in a courfe of five and twenty years, . 
it is but reafonable to fuppofe fuch an event mu ft have hap- 
pened. — The firft, fifth, and .foventh Cafes are commitments by 
Courts of Juftice, for a contempt to the Court: In thefe in- 
ftances, the Houfe claim their right to the perfonul attendance 
of their Member ; and, in the fevenlh Cafe, where the fervants 
deferved punifhment, they are fent by the Judges of the King’s 
Bench to the Houfe of Commons, to be punifhed there ; 
fooogh they had been guilty of fo high an infult on that Court, 

• Page 716. 
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that it was obferved, * many for Iciler offences had loft t^cir 

* hands.’ 

f 

The fecond, third, and tentli Cafes are in matters of the 
peace : If the Juftice of the Peace in the fecond Cafe had taken 
the bail, or the fecurity for the peace, which was offered, it 
does not appear that the Privilege of the Houle would have 
been broken j but being a trading Juftice, (a charaScr very 
much complained of .about this time) he inftftcd on the payment 
of ten ftiillings j and in this he undoubtedly exceeded any powers 
given him by law, and by that rendered himfclf a very proper 
obje<ft of the jurifdidtion of the Houfe. In Sir Henry Stan- 
hope's Calc, the Houfe on finding it a matter of the peace, re- 
mand him, till he procures his liberty by giving fecurity for the 
peace. — Thefe inftances, with that of Lord Arundel, (N* 8.) 
may, I think, be very properly confidercd as a Parliamentary 
explanation of the expreflion in Thorpe’s Cafe, of “ Surety of 
** the Peace and of what Sir Edward Coke fays in the fourth 
Inftitute, p. 25, “ That the Privilege of Parliament does hold, 
unlefs it be in three Cafes, Treafon, Felony, and the Peace.” 

As to the Cafe of Dr. Steward’s fervant, (N* 4.) I believe the 
law, with refpe(ft; to baftards, flood at that time on the Statute of 
the eighteenth of Queen Elizabeth, Ch. 3. by which * the Juftices 

* are empowered to punifli the reputed father, and to make pro- 

* vifion for the care of the child, and to charge fuch father with 

* a weekly payment of a fum of money, which if he refufes to 
‘ pay, then to commit him to the common gaol.’ It does not 
appear from the Journal, on what ground this commitment was 
made ; whether only as being an offence contra bonos mores, or, 

* See before p. 66* 


upon 
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upon the Aft of Parliament, on his refufal to pay the money ; 
it was however in neither Cafe clearly a * matter of the peace,’ 
and therefore the Houfe, confiftently with that doftrine, deter- 
mined he Ihould have Privilege. 

The fixth, eighth, and ninth Cafes are commitments by the 
King or Council, for offences againfl the Court, by fpeaking too 
freely of the PrcrogatiYC, or by feme aft by which the King 
thought himfelf perfonally injured. In thefe inftanccs, both 
. Houfes, with equal ipirit, alfert their indubitable and effential 
right of freedom of fpeech, and of the perfonal freedom of their 
Members, and refufe to proceed in any bulinefs, till their Mem- 
bers are reftored to them. — If this daim, fet up by James I. and 
Charles I. to imprifen the Members of either Houfe of Parlia- 
ment, at any time, and under any pretence, could have been 
eltablifhed and carried into execution, it would have made no 
inconf\derable part of that lyftem of Prerogative Government, 
which thefe ill-advifed Princes were fo defirous of e^^efting: 
The terrors of hard imprifonment, and Star-Chamber punifh- 
ments, would undoubtedly have prevented many Members from 
voting or fpeaking againft the meafures of the Court ; while 
the more firm and refolute, the Wentworths, Eliots, and other 
manly fpirits, whom no terrors could affright, would, by the 
exercife of this power, have been withdrawn from the Houfe ; 
and the Court might eafily have prevailed with the ti^d herd, 
which were left behind# to give the countenance of Parliamen- 
tary authority to thofe meafures that they were aiming againft 
the confutation } and would thereby have eftablifhed the power 
of the Monarch on a foundation, perhaps never afterwards to be 
fhaken.— -In thefe commitments, which we • have hitherto met 
with, made either by the Council Table, or by the order of the 
King, there is generally that naodefty in the miniflers, as to wifh 
VoL. I. X that 
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that it may be fuppofed, that fuch commitments were not for 
any liberties taken in fpeeches, or for particular votes or beha- 
viour in either Houfe of Parliament, but for offences of another 
fort committed out of Parliament j well knowing, that ifathe 
Parliament could be deluded by -thefe pretences^ their end would 
be equally anfwered ; and they fliould avoid contefting thofe Pri- 
vileges whidh they could not deny to exift, and which they were 
aware the Parliapaent would never refigp. — Yet in the inftance 
of Sir Edwyn Sattd^s, (ISi* 6.) tl»t weak Prince, James I. in- 
duced by his foiidnefs for big words, and ^ngry menaces, cannot 
help, in his rnefTagc to the Houfe of Commons, openly avow- 
ing his right to punifli any man's mifdemeanors in Parliament ; 
though, in the fa(X^^reath,^he Is pulillanimous enough to tell a 
manifeft untruth, tl^t^ in "this fpaaticular Cafe, Sir Edwyn 
Sandys was not conunitted for any foch; behaviour. This tranf- 
adlion is a true pidture of the charadler of that unwife Mo* 
narch ; loud, obflinate, boafting, threatening in word.s> but, 
%fh en qipttere were brought to f ‘<crifis,^iM^. cc^ardly, trifling, 
and fupple : it is^ bowavfer providential for ^ir country that he 
cxifled fuch> as he was ; if, on the one hand, he: had made fower 
claims iirfa'liouc of the Prerogative| be would not have excited 
thofe adtive and determined ^triott,1iyho, in oppqhtion >to his 
arbitrary meafiires, examined into the Hiftory the Conftitu- 
tion of this Government, ai^bmug^t fo|tli; tl^fc precedents and 
prig|jq>ldihHiarluch were aftect^fds fo jhftly applied in refifting 
the poweatof the Crown, ai^ neduting kii^ithin its legaMimits : 
Sir Edwaid'Cbke, ^ Dudley Digges, |^r ^Robert Pheltps, Mr* 
Cre#e, bndlmany others, might have i^ed unobfetved through, 
life $ and foift'Countiy might pever have reaped the advant^ea 
of thofo^^l^Aes and‘that knowledge, ‘to. tifoicAi foe, patriots in 
fote fucceeding Reign, and thofo who bcought about the Re* 
volution, were fo much indebted^ H, on foe other hand, he 

had 



Chap. 3 ♦ End tie PorJiament of 155 

had had more true fpirit, and wiidom, and refolution to have 
abided by and fupported thofe claims, upon- the foundation of 
the powers exercifed by his predeceflbrs of the Houfc of Tudor j 
it w impodlble to fay, what might have been the event : I 
truil the great men of thofe days would not have been found 
an ealy conqueft j they would , have continued the fame oppofi- 
tion, though they had been obliged to purchafe their liberty 
with their lives ; Happily however fof us, they were not put to 
fo fevere a trial ; the weaknefs of their competitor always gave 
l^e vidtory on their fide. 

(2.) The fecond general head,ds the arrcfl:, or imprifbnmeht 
cf Members, or their fervants, in civil fuiNi» 

M y. 

I. And the firft Cafe which occurs, is that of Sir Thomas 
Shirley, on a complaint made on the 22d of March, 1603, of 
his being arrefted at the fuit of a creditor, and imprifoned four 
days before the fitting of Parliament. The proceedings of t^ 
Houfe upon this complaii^, aivd the Bills which were brought 
in in confequence of it, take up a confiderable part of the Jour- 
nal of this Seffion * } I fhall here therefore only infert a fum- 
mary account of the Cafe, copied from the fiftli volume of the 
Parliamentary Hiftory *1*. 

Sir Thomas Shirley, Member for Steynlng, had been com- 
mitted prifoner to the Fleet, foon after his returur and before 
th^Tarliament met, on an execution. The Houfe fent their 
Setjeant at Arms to demand the prifoner, which was refufed 
by the Warden ; on this he was himfelf fent for to the Houfe, 
where he, flill perfifting in refufing to releafe the prifoner, was 

* Which is very well worth the Reader’s pcrulal. t * *3* 

X2 
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committed to the Tower for the contempt. On the 9 th of 
May. a debate arofe in the Houfe, in what manner they could 
releafc their Member j fome arguing that the Houfe could 
not, by law, fecure the Warden from an efcape of his pn- 
foner : But the Recorder of London faid, * That this was not 

* a time to treat about matters of law, but how to deliver 

* Sir Thomas Shirley. — He moved therefore that fiy of the 

* Houfe might be feledted and fent to the Fleet, with the Ser- 

* jeant and his Mace to attend them ; there to require the de> 

* lively of Sir Thomas Shirley j and, if it was denied, to prefs 

* to his chamber, and, providing for the fafety of the prifon 
' and prifoners, to free him by force, and bring him away with 

them to the Houfi^— This motion of Mr. Recorder of Loiv» 
don was put to the qinnion, and carried |>y one hundred and 
feventy-fix, againR one hundred and fifty-three, on which it 
was rcfolved to fend, with dire(5tion and authority as before : 
]||^t the Speaker, Sir Edward Piiclips, putting the Houfe in 
imnd, that all thofe, fo lent to enter the prifon in that man- 
ner, were, by law, fubjeft to an a 6 ^on upon the Cafe, it was 
thought meet to Hop the proceeding. — Many projefts were 
formed in the Houfe, for feveral days together, for the delivery 
of the prifoner, but to no purpofe ; when the Warden was again 
ordered to be brought before them, and though told of the 
greatnefs of his contethpt,‘ and terrified with further punifliment, 
if he would not yield, he ftill refufed to deicer his prifoner 
to them.'^ On this another debate arofe, and' having coiiie to a 
refolution, the Warden was again?called in, when be, lliirper- 
•lifting in his cbRinacy, was told by the Speaker, ‘ That as he 

* did increafe his contempt, fo the Houfe thought fit to increafe 

* his punifliment; and that their judgment was, now, that he 

* (hQuld be committed to the prifon called Little Eafe, in the 

* Tower.' The next day, the Lieutenant of the Tower fent a 

letter 
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ktter to the Speaker, importing, that he had talked with the 
Warden his prifoner, and that he now feemcd to have fome feeling 
of his error and obltinacy j and "that if the Houfe would fend 
two of their Menibers, which he named, to fatisfy him in the 
point cf his fccurity, he would deliver up his prifoner to their 
Serjeant, when they would pleafe to fend for him. But the 
Houfe would not confent to this ; and the day after, they came to 
a refoiution, to fend another Warrant of Habeas Corpus toreleale 
their Member ; an4- that the Warden fliould be brought from 
the Tower to the door of the Fleet, and there to have it ferved 
upon him by the Serjeant, and then to be returned to his dun- 
geon of Little Eafe again. The forms of all thefc Warrants 
are in the Journal ; but there is a memorandum added to this lailii^ 

* That Mr. Vice-Chamberlain was privately in(lru£ted to go to 

* the King, and humbly'defire, that he would be pleafed to com- 

* mand the Warden, on l^is allegiance, to deliver up Sir Tho- 

* masi not as petitioned Tor by the Hopfe, but as if himfelf 

* thought it fit, out of his own gracious judgment.’ — It is lik^y 
this laft method prevailed j for we find that Sir Thomas was de- 
livered up, by a petition fent to the Houfe from the Warden 
in his durance, and praying to be releafed from it. The Houfe 
however thought fit to continue him, in the fame difmal hole, 
fome time longer, when at laft, being ordered to be brought 
to the Bar, oft his knees, * he confeffed his error and prefump- 

* tion, and profefled that he was unfeigncdly forry that he had 

* fo offended that honourable Houfe.’ On which, the Speaker, 
by diredion of the Houfe, pronounced his pardon and dilcharged 
him, paying the ordinary fees. 

It appears that the principal difficulty attending the releafe of 
Sir Thomas Shirley, was the fame that had occured in 'the former 
Cafes of this nature, viz. ‘ That the Warden would have been 

‘ liable 
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■* fralrfe to ah aftion ol“ efcape, and the creditor would have loft his 

• right to an execution Nor was it in the power of the Houfe 
of Comhions alone to give any fecurity upon either of thefe 
points ; it therefore became neceflary in this pafe, as in the in- 
ftances of Lark, Atwyll, &c. to make a particular law, * to fecure 

• the debt of the creditor, and to fave harmlefs the Warden of the 

• Fleet.’ And in order to avoid this difficulty for the future, it 
was thought expedient to pafs the general raw of tlie firft of 
Jaynes I. Ch. 13. * for new executions to Ic fued againft any 

• which ftiall hereafter be delivered out of execution by Pri- 

• vikge of Parliament, and for difcharge*of them out of whofc 

• cuftody fuch perfons (hall be delivered.’ — It appears how- 
ever, from the words of this A<ft, (and from the provifo at 
the end of it, * That nothing therein contained ihall extend* to 

the diminifhing of any puniftiment.'ito be hereafter, b^en- 

• fure in Parliament, inflifted upon any perfon which hereafter 
•^all make, or procure to be imde, any fuch arreft as is afore- 

• faid,’) that the opinion of both Houfes of Parliament at that 
time was, that, during the Privilege of Parliament, it was not 
lawful to arreft, even in execution, any Member of either Houle 
of Parliament : and yet it is clear from the former inftances, 
and from the variety of expedients ppopofed^by tKe Houfe of 
Commons in this Cafe of Sir Thomas Shirley, in every one of 
which they failed, that hitherto neither the kw of Parliament, 
nor any ftatute had pointed out a mode, by which the Members 
ihould be delivered, or had taken care to fccure the Gaoler 
from an adlion for an efcape, or' to enfurc to the creditor his 
right to a new Writ of Execution *. 


2. On the 13th of February, 1605, Complaint is made that 
Mr. Brook, a Member, had been arrefted, by virtue of a bill 


* See Note, p. 47, and 59. 
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of Middlefex* by one MalloriCj three days after the laft Seffion j 
the next day, Mallorie is brought to the Bar, in cuftody of the 
Serjeant, but on his protefiing ignorance of Air. Brook’s being a 
Member, and being commanded to withdraw his aftion, he is 
pardoned and difeharged. 

3. On the loth of February, 1606, Thomas Finch, lervant 
to Sir MichaeJi Sandys, had been arrefted in an adtion of debt, at 
the luit of Thomas Knight, a Fifli!nong;er ; and being prifoncr 
iri the Counter, ah execution was laid againft him for forty 
pounds: A Habeas Corpus was ordered to be awarded, for the 
bringing the h^dy of Finch to the Houfc on the Friday follow- 
ing (a copy of which is inferted in the Journal of the. 13th of 
February ^ with the Speaker’s Warrant, a^d the return of ths 
Sheriffs to the Writ) j by virtue of this Writ, Finch was brought 
up, and the other parties attending were heard in their defence, 
and were exculcd ;„but Finch was privileged, and ordered to be 
delivered,, f according to former precedents* 

4. On the iame’^^ the loth of Febniftly, 1606, Complaint 
was nj^de rfiat Mr. James, a Burgefs, had been arrefted on an 
execution, The Attorney .^f^o ;procured the arreft, and the 
ofEcer whp arrefted Mr. James, .were. the next day brought to 
the and for their cont^i)}pt were qoihmittcd to the cuftody 
of thCj^Serjeant for^ mon^ i which judgment .was premonneed 
againft: t^e'ra, knebling at the Bar, by Mr..Speai:er. On the 
igth of February,; Sir Noel dc Caron, miniftcr from the States 
General, intercedes, for Bateman the Attorney by a letter to 

Speaker i. apd,: on, the ioth, Bateman petitioning, he,, and 
who arrefted Mr, James, are both brought to the 
Bar,. and.difnhargcd.t— I do not recoiled any inftance, prior to 
I this,, 
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this, of perfons being committed to the cuftody of the Serjeant 
by Way of puniHiment. 

5. On the 2oth of February, 1606, Hawkins, fcrvant to Sir 
Warwick Healc, was arrefted in an adion of eight thoufand 
pounds : A Habeas Corpus was ordered to be iiTued to bring up 
Hawkins, and the other parties were to be fummoned to appear; 
but the affair was, the fame day, reported to be flayed and ap- 
pcafed by mediation. 

6. On the 30th of June, 1607, a Member's fervant was ar- 
refted; On the I ft of July, Pafmore, the officer who had ar- 
refted him, is brought to the Bar by the Serjeant, and, having 
been he^d in his defence, is committed to the ScrjeJtht during 
the pleafure of the Houfe, and ordered to difeharge the fuit, and 
to* pay the expences attending it, and his own fees to the officers 
of the Houfe ; and on the 4th of July, the Houfe being in- 
formed that thefe conditions had been complied with, he was 
ordered to be difeh^^d upon his fubmiffiojp. 

7. On the 5th of March, i6op, Euftace Parry, fervant to Sir 
James Scudamore, was taken in e^Q^tion : The Houfe imme- 
diately order a Warra.nt for a Writ of Privilege ; on the 15th, 
this matter is referred to the Cot9mittee of Privileges, and” on 
the 1 6th, report is made from th6 Committee, that the party 
fhall have his Privilege, and be delivered j but that the Sheriff 
be excufed, as not knowing him to be a Member’s fervant : 
There is much debate, who is to pay t)ie fees, i. e. the ex- 
pences of the arreft and imprifonment ; and it was refolved, iimc 
the conftable arrefting fhall not, but the party accufed ihall ; 
this party was Wayte, at whofe fuit and by wKofe dhedion 

8 ^the 
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the arreft was made: On the 28th, Wayte is examined and 
pardoned, paying his fees. 

8. The memorable Parliament of 1621 being engaged in 
many very important purfuits for the public fcrvice, it was 
thought advifable, in order not to interrupt their proceedings, 
that they fliould not be prorogued, but only adjourned during 
the fummer months: As foon as this was determined upon, it 
appears from the Journals, and from the proceedings of that 
Parliament, that there were great doubts and debates, as to the 
mode and effedt of this fo long an adjournment, with refjxrdl to 
Privilege. — On the firft of June, 1621, the opinions of Sir 
Dudley Digges, Sir Robert Phelips, Sir Edwin Sandys, and 
many other experienced Members, arc delivered upon this oc- 
cafion } but it appears from the fccond volume of the Parlia- 
mentary proceedings and from the Journal, that the refolution 
to which the Houfe came, was upon the motion, and in the 
words of Sir Edward Coke, * That in cafe of any arreft, or any 
‘ diftrefs of goods, ferving any procets, fummoning the lain! of 

* a Member, citation or fummoning his perfon, arrefting hi:? 

* perfon, fuing him in any court, or breaking any other Privi- 

* lege of this Houfe; a letter fliall illue, under Mr. Speaker’s 

* hand, for the party’s relief therein, as if the Parliament was 

* fitting ; and the party refufing to obey it, to be cenfured at the 

* next accefs.’ — It is remarkable that Sir Dudley Digges moves, 

* That in confideration of payment of debts, the lands and 

* goods of any Members, being debtors, may not be privileged 

* during this long recefs :’ But this humane and juft propofition 
was overruled J*. As from the debate, both on this and the 

day 

• Page 146. prorogue the l^ailiament from tlie 27th 

•j- When Charles the Ild. intended to July 1663 to the i6th March following, 

VoL. I. * Y a 
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day before, it appears* to be univerfally agreed, that the Privi- 
leges of the Members continue, during an adjournment, the fame 
as during the fitting of the Houfe, we may confider this refolu- 
tion, drawn up in the words of Sir Edward Coke, as a recapitu- 
lation of all the Privileges, which were at this time claimed by 
Members of the Houfe of Conunons, either for their perfons or 
eflates, and as Sir Edward Coke exprefles himfelf ** clear both 
** for Members, and their fervants."— It is curious to compare 
the part, which Sir Edward Coke took upon this occafion, with 
the doctrine that he laid down thirty years before in Fitzher- 
bert’s Cafe*, when Speaker and * Solicitor General’ to the 
Qgeen.— We hear nothing now of Writs of Habeas Corpus,. 
Writs of Privilege, Petitions to the King or Houfe of Lords; 
but, in every Cafe recited in the refblution, * or the breaking 
* any other Privilege of the Houfe,’ a letter is to iffue under Mr- 
Speaker’s hand for the party’s relief ; and difbbedience to that 
letter is to be confidered as a contempt of the Houfe, and to be. 
punifhed at their next meeting : And this is to continue during; 
an 'adjournment of above five months.*— Though I have a very 
great efteem for the character which Sir Edward Coke fuflained 
throughout the Parliament of 1621 ; and am of opinion, that 
this country owes its freedom more to his learning and deter*^ 
rained fpirit, than perhaps to tliat of any other man, I could not, 
confiftently with that fairneis and impartiality which ought to 
guide the pen of every, even the mofl iniignificant, writer of' 
hiflory, omit to remark this difference in his fentimente, accord* 
i)^ to the difference of fituation in which he «6ted. 

a fpace of eight nionths, he &js In hl» Terms, without any oUlrudion by< 
^cb to both Houfes of Parliament ** Frivikge of PaiUament; and therefore 
upon this occaiioit, I think It necefliiry ** I. fliall prorogue you to the i6th day of 
** to make this a Seffion, that (b the cur« ** March.” ' Lords Joumah 

*' rent of juftice may run the two next * See page io8. 
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9. On the 4th of June, 1621, the Houfe is informed of 
Johnlbn, Sir James Whitlock’s man, being arrefled : The par- 
ties are immediately called to the Bar, and heard, on their knees, 
in their defence; and after a variety of propofitions made for 
feveral degrees of punilhment, it is ordered upon the queftion, 

* That they fliall both ride upon one horfe bare backed, back to 

* back, from Weftminfter to the Exchange, with papers on their 
‘ breads with this infeription, ** For arreding a fervant to a 
** Member of the Commons Houfe of Parliament j” and this to 

* be done prefently, fedente Curii And this their judgment 
was pronounced by Mr. Speaker to them, at the Bar, accord- 
ingly. This very new and extraordinary punidiment was 
awarded, notwithdanding it appears from the Journal, and the 
Parliamentaiy proceedings*, that both thefe parties had ac- 
knowledged their diult,^nd craved forgivenefs of the Houfe, and 
of Sir James Whitlock. 

10. On the 28th of April, 1624, a Warrant is ordered 
to idue from the Speaker, for a Writ of Privilege, to bring 
up a fervant of a Member, in execution with the Sheriff of 
Kent. 

1 1. On the 4th of July, 1625, the Cafe of Mr. Baflctt is re- 
ferred to the Committee of Privileges, who report on the 8 th, 

* that he was imprifoned upon mefne procefs, and afterwards 

* chofen a Burgefs.’ There is a debate in the Journal, whether 
under thefe circumflances he is eligible, or to be allowed Pri- 
vilege : Great didinftion is made between a perfon arreded on 
mefne procefs, or in execution ; and it is at lad refblved, upon 
the quedion, * That Mr. Baflctt fliall have the Privilege of the 


* VoU II. p. 164. 
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* Houfe }' and a Warrant is ordered to the Marfhal to bring 
him up the next morning, which is done accordingly. 

12. On the 9th of February, 1625, a motion was made, that 
Mr. Giffard, returned a Member of the Houfe, and now in exe- 
cution, may be fent for. On this matter being examined into, 
it appears from a report of the Committee of Privileges on the 
15th, * that one of the BurgelTes for Bury was- elected on the 

* 6th of January, that Mr. Giffard was eledted on the 1 1 th of 

* January, but that the indenture was not dated till the 30th of 

* January; the Town Clerk conceiving it was to bear date the 

* day of the next County Court ; and that Mr. Giffard was ar- 

* refted on the 23d of January, after his eledlion but before the 

* return.’ After much debate and conlideration of this difli- 
culty, on the 17th of February, the Cleric of the Crown, the 
Sheriff of Suffolk, and the Town Clerk of Bury, are all called up 
to the Table, and there, by order of the Houfe, amend the 
return from the 30th of January, to the i tth; and then it is 
ordered, that Mr. Giffard fliall have Privilege, and be delivered 
out of execution : and a Warrant is iflued to tJie Clerk of the 
Crown, for a Habeas Corpus to bring him up the next day : On 
the 1 8th, he is accordingly brought in, with the Keeper of the 
Gatchoufe, the Bar down ; the Writ of Habeas Corpus is hand- 
ed up to the Clerk, and the Writ and Return are read by him> 
and then Mr. Speaker dil'charged Mr. Gidard, and wifhed him 
to take the oath, and then his feat in the Houfe. 

13. On the 9th of February, 1625, Complaint is made of 
Sir Thomas Badger’s fervant being arrefled at his mafler’s heels, 
as he came to the Parliament Houfe. On the next day, when 
this debate is refumed, it is ordered, * that the confideration of 
' the manner of delivery of one in execution, be referred to the 

* Committee 
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* Committee of Privile^s, for them to report to the Houfe 
On the 1 5th, Sir Jo. Finch reports, that the Committee arc of 
opinion, ‘ that Sir Thomas Badger’s man ihoiild bo delivered 
‘ by Habeas Corpus, by Warrant from the lioufci’ and accord- 
ingly the Houfe order a Warrant for that purpofc, to ilfuc to 
the Clerk of the Crown, under Mr. Speaker’s hand ; but they 
at the fame time declare, ‘ that, notwithftanding tltc fuM ooi- 

* nion of the Committee, the Houfe hath power, when they lee 

* caufe, to fend the Serjeant immediately to deliver a prifoiier.’ 
On the 17th, he is brought up by tlic Keeper of the Gatchoufej 
and the Writ and Return being read by tlie Clerk, lie is ordered 
by the Speaker to be difeharged. 

14. On the 1 6th of May, 1626, on a complaint made, that 
one Colley, fervant to a Member, had been arrellcd the day 
before, and taken in execution and detained j it is ordered that 
he have Privilege, and that a Warrant for a Habeas Corpus be 
iffued to bring him up : On the 23d, he is brought in obedience 
to this W rit, and difeharged. 

Notwithftanding the refolution which the Houfe came to in 
the Cafe of Sir Thomas Badger’s fervant, * that they liave 
‘ power, when they fce caufe, to fend the Serjeant immediately 

* to deliver a prilbner f yet, fince the end of Queen Elizabeth’s 
reign, we have not adtually met with any inftaucc, where a 
perfon entitled to Privilege, ‘ if in cuftody in execution,’ hatJi 
been delivered by any other mode, than by virtue of a Writ of 
Privilege, or by a Writ of Habeas Corpus, iliued in obedience 
to a Warrant under the Speaker’s hand; and indeed it ftiould 
feem neceflary, that there muft be fome formal procefs at law, 
to give the A<ft of the firft of James I. Chap. 13. its full ope- 
ration. — As the Houfe of Commons had determined, ‘ that this 

>7 ‘ Writ 
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* Writ of Privilege could be iffued only by virtue of a Warrant 

* under the Speaker’s hand, and that by order from the Houfc 

Members and their Servants were ftill liable to be' arrefted 
during an adjournment or prorogation, and were without re- 
medy, except from the apprchenllons which the party offend- 
ing might be under of incurring thofe cenfures in the approach- 
ing Seflion, which, by Sir Edward Coke’s advice, were threaten- 
ed in the refolution of the Houie in 1621. This however not 
being fufficient, it appears from the Journals of both Houfes, 
that a further remedy was in agitation, viz. a Bill for the re- 
** leaiement of fuch privileged perfons as fliould be arrefled after 
** the Parliament ended, but during the Privilege thereof*.”-— 
On the 27th of May, 1628, a Bill was brought from the Lords, 

* for explaining and enlarging the Adi of James I. touching de- 
‘ livering perfons taken in execution }* and in the next Seflion, 
on the 31 ft of January, 1628, the Lords fent down the fame 
Bill again. Whether the purport of either of thefe Bills was to 
oarry this remedy into effcdl, I don’t know ; as it appears that 
the Commons took fo little notice of them, as never to give 
■either of them even a firft reading. 

(3.) The next general head is, the fummoning of Members, 
or their fervants, to attend inferior Courts as witneffes, jurymen, 
.&C.— We have feen that this Privilege, of being exempted from 
the obligation of attending in an inferior Court, had been claim- 
ed and exercifed even earlier than the Reign of Queen Eliza- 
beth : From what happened in the year 1 584, in the two Cafes 
of (40.) and (41.) i* the Commons found themlelves obliged to 
lake the punilhment of this breach of their Privileges into their 

* See die Parliamentaiy Hiftoiy, VIII. p. 105. 

t ^ befixe page 96 and 97. 

own 
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ewn hands, whereas, tiU that time, the mode of rcdrcfs had been-. 
diiFerent. 

I . On the 8th of May, i^o^r a Subpoena out of Chancery 
being ferved on the perfon of Sir Oliver St. John ; the perfon, at 
whofe fuit it was ferved, was lent for by the Serjeant to anfwer 
theistontempt 

2. On the 10th of May, 1604, feveral Subpoenas for different 
purpofes having been ferved upon Members ; the Writs are 
read, and Warrants ordered for attaching the bodies of the de- 
linquents by the Serjeant,, and bringing them to the Bar to 
anfwer their contempts *.. 

3. On the 14th of May,. 1604, Sir Edward Montagu informs 
the Houfe, that he was warned to appear upon a trial at Guild- 
hall to-morrow i. and prays to know whether he fhould have 
Privilege : . It is ordered ‘ that he /hall have Privilege,’ and in the 
order it is exprelfed, * becaufe his faid appearance muA; necef- 

* farily withdraw his prefence and attendance upon the fervicc 

* of this Houfe j and therefore it is thought fit, and fo ordered,. 

* that he be excufed in that behalf according to ancient cudom 

* of Privilege.’ It is obiervablc that, though Sir Edward Mon- 
tagu is dated as defendant in this caufe, there is no complaint, 
made of the fuit being carried on againd him in time of Privi- 
lege, but only that he was warned to appear. 

4. On the 13th of February, i6b5, Mh Stepney complaiDs, 
that feven days before this Seflion, he was fummoned upon a 
Subpoena in the Star-Chamber : . On the j 4th, . this matter is 

* ' See the 1 5A of Ma]r, 1604, and i ith of February, 1605. - 

examined. 
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examined into, and referred to the Comniittee of Privileges i on 
the 1 5th, it is ordered, * that Mr. Stepney {hall have Privilege,. 

* and that.Warrcn, who ferved the procefs, be committed to the 

* Serjeant fot three days.* 

5. On the 1 2th of May, 1606, Subp®na ad Rejungendum is 
ferved on Sir Richard Bulkley : The party at whofe -fuit it was 
illhed, and the party who ferved it, are ordered to be fent for ; 
on the 19th and 26th, Owen ap Rice who ferved it, and his 
Mailer, Mr. Lloyd, who delivered the procefs into his hands, 
are committed to the Serjeant. 

6. On the 31 ft of March, 1607, is an entry of a letter written 
by the Speaker, Sir Edward Phelips, during an adjournment, for 
cKcufing Sir Edmund Ludlow and his fon from attending at the 
execution of a commilTion, awarded out of Chancery, for the ex- 
amination of witneftes.— And this is faid to be warranted * by 

* former general Order.* ' 

7. On the 4th of May, 1607, is a complaint of a Suh- 
p<£na, to anfwcr to a profecution in the E^hequer, on the part 
of the Crown, ferved on Sir Richard Pawlett; The Writ is read,* 
and then the Serjeant is ordered, by 'his Mace, to attach the 
parties delinquent, and to bring them to the Bar, to receive the 
judgment of the Houfe j and on the next day, the Speaker writes 
a letter to the Lord Chief Baron, to inform him, * that fuch a' 

* Subpoena ad coinparcndum has been ferved upon Sir Richard 

* Pawlett, contrary to ancient and known Prinlege j becaAfe 

* the pcrfonal attendance of the faid Sir Richard is here necef- ’ 

* iarily required, during the time of Parliament : I therefore 
' thought good, as well to make known the privilege and 
‘ plea'bre of the Houfe, as t6 pray your LorBfhip, that no farther 
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^ prooj/fe iflucagaii^ h«n*u||tU he paay lifve tin^c and 

* to ‘follow his o\yn.caufc,’ 

8. On ths 5t^* and 8th of May, 1607, Subpoena. ai*e 
forved, and parties are comipittcd to the Skrjeant, and to pay 
fees. 

9. On the 6th May, 1607, two Members inform the 
Houfe, that they w;erc returned by the Sheriff Jurors in the 
Court of King’s Bench : It was ordered, * fliat, by tlie Privi- 

* lege of the Houle, they fliould be fpared from their attend- 
' ance ; and Mr. Serjeant is commanded to go with his Mace, 

* and deliver the pkafure of the Houle to the Secondary of the 

* King’s Bench, the Court then fitting.’ 

10. On the 8 th of May, 1607, a Subpoena ad comparendum 
was ferved out of the Star-Chamber upon Sir Edmund Ludlow : 
The Writ was read, * and it appeared to be at the lliit of 

* Mr. Attorney General,’ which made thei quefiion dilputablcj 
it is therefore referred to the Committee of Privileges, to con- 
fider whether he lhall have Privilege or no . — 1 do not find that 
they made any report. 

11. On the 19th of February, 1609, Complaint of a Sub- 
poena out of Chancery forved on Sir William Bowyer : On the 
syth, the perlbn who ferved the Subpoena, is brought to the 
Bar, and, becaufe he did it ignorantly, is difeharged, paying his 
fees. 

la. On the aifi of March, 1609, a Writ is ferved on Mr. 
Pelham, ad audiendum judicium : This is referred to the Com- 
mittee of Privileges, to confider, as appears from the 5th of May, 
VoL. I. Z 1610, 
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i6io> * whether a FlaintifiT may have Privilege, on a Subpoena 

* ad audiendum judicium being fervedupon him/ 

13. On the 14^1 of May, 1621, Sir H. North produces a 
Subpoena: Sir Edward Coke cites a precedent of die tenth 
ym of Edward III. * where the Clerk of this Houfe had a 

* Subpoena ferved upon him, and had Privilege, and the party 

* was committed for breaking the Privilege of the Houfe 

It is not faid where Sir Edward Coke found this precedent ; 
but the note which is written in the original Journal, * that 

* there was no Parliament that year,’ is a miftake, as appears 
fk>m the commiflion, which is in the fourth volume of Rymer’s 
Foedera, p. 701, dated at NewcalUe the 20th of June, in the 

tenth year of the reign of Edward III •f*. 

% 

14. On the 29th of November, 1621, Subpoena ferved on Mr. 
Bruerton ; Napper, who ferved it, is ordered to be fent for by 
the Serjeant ; on the 30th, a Warrant for this purpofe is given 
to the Serjeant, and alfo againft one Minott, who had likewife 
ferved a citation on Mr. Bruerton. On the 3d of December, 
Napper, after debate, is committed to the Serjeant for three 
days, and then to be difmiifed, paying his cofts to Mr. Bruerton, 
and his due fees to the Clerk and Serjeant. 

15. On the 28th of April, rbaS, Sir Simeon Stuart is ferved 
with a procefs, at the fuit of the Attorney General, ad audiendum 
judicium: He defires time to prepare for the hearing, being 
bound in a recognizance of five hundred pounds not to claim 

* See before, pag. 9.and.i i, the cafe of ** Clerk of die Parliament.” 

Thorelby, who was probiAly the perfen f See this commiiSon, intitled, “ Af* 
alluded to in this precedent cited by Sir ** fignado perfonarum loco Regis ad 
Edward Cok^ and whom he there calls ** inchoandum condlium fuum.” 

§ 


his 
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his Privilege j but it is ordered, that, notwithftanding his re- 
cognizance, he ought to have the Privilege of Parliament if he 
defire it. On the 30th, the perfon ferving the Subpoena was 
fent for to anfwer the contempt : It was referred to the Com- 
mittee of Privileges, to confider what was fit to be done about 
the recognizance ; and Sir Simeon Stuart was enjoined by the 
Houfc, to attend the fervice of the Houfe, and not to attend the 
hearing of hiat caufe in the Star-Chamber, On the loth of 
May, a petition from the Inhabitants of the Iflc of Ely is pre- 
fented, complaining, as appears from Prynn’s fourth Regifter, 
p. 842, of this delay of trial, and defiring that he might be or- 
dered to wave his Privilege : This petition is referred to a felcd 
Committee to examine, but there is no report upon it. Prynn 
has made fbme very judicious obfervations upon this Cafe, and 
particularly upon fome do6f rines laid down, in the debate upon it, 
by Sir Edward poke 

16. On the 1 5th of May, 1628, Sir William Alford, returned 
of a jury this day in the Common Pleas, is to have Privilege of^ 
Parliament not to ferve ; and a letter is ordered to be written by 
Mr. Speaker to the Judges, that he be not amerced for his not 
appearance. 

ly. On the 29th of January, 1628, A motion is made, that a 
Member h&ve leave to anfwer a petition preferred againfi him in 
the Houfe of Lords ; but it is refufed, and the Member is or- 
dered not to anfwer, upon pain of the difpleafure of the Houfe, 
and expulfion j and the perfon, who preferred the petition, is fent 
for to anfwer his contempt. 

* Fourth Regifter, p. 843. 
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18. On the loth of February, 1628, It is ordered that a fer- 
vant to Sir William Brereton, a Member of the Houfe, ihall have 
Privilege of Parliapient, and the perfon who ferved him with a 
Subp(£iia to anfwer in the Star-Chamber, to be fent for. 

19. On the loth of February, 1628, Mr. Rolle informs the 
Houfe, that he had the day before a Subpoena from the Attorney 
General ferved upon him, to appear in the Star-Jii^hamber ; but 
that he had in the evening received a letter from the Attorney 
General, excuiing this by the miftake of his mefienger, and pro- 
miling to withdraw the information. The Houfe, without per- 
mitting the letter to be read, immediately refolve, * that Mr. 

* Rolle fhall have Privilege, and that the perfon who ferved the 

* Subpoena, fhall be fent for to anfwer his contempt.* 

Thefe are the principal Cafes, which occur during this period, 
of complaints of Subpoenas, and other procefTes being ferved 
upon Members, by which they might be withdrawn from at- 
tending their duty in the Houfe. -Whoever will confult the 
Journals of the Houfe of Commons will find feveral other in- 
flances of a hmilar kind, which 1 have purpofely omitted, as 
they are little more than a repetition of fome of thofe which are 
here inferred : Even many of thefe might perhaps have been 
more properly introduced under the next generab head^, as they 
are, ihfubftance, rather complaints of being compelled to plead, 
than of being obliged make a perfonal appearance 1 there are, 

* It has beta fuggefted to me, and j -or whether it is <^7 a 

that there is fom'e confuilon between rnUu of trial’, efpeciaUy in the proceed- 
“ thefe heads.” It is not always pof- ingsofthe Star-Chamber, where, even in 
fible, from tlte (hortnefs of the entry, to civil cafes, the Court exercifed a fort of 
diilinguilh, whether the fummons is to ctimiaal-jurildi^ion. 
attend perfonall) , as in the cafe of jurors 

however. 
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however, among thefe, fajldent inftances to (hew, that at this 
time the Houfe of ComnK>ns had eflabliihed it to be one of 
their undoubted Privileges, that the Mcpabfc’S fliould be at 
pecfeft liberty to attend the fervicc of the Houfe, and that nQ 
call of an inferior nature, or obedience to the fummons of an in- 
ferior Court, fliould be permitted to interfere with this, their firll, 
their principal and moft important duty. 

(4.) The next general head, is that of profecuting of fuits 
at law againft Members, or their fcrvants. — I have obfervcd be- 
fore, that except in the inftanceof the 21ft of February, 1588,. 
(N* 45.) I have not hitherto met with any complaint in the 
Journals of a breach of this Privilege : But from the commence- 
ment of the reign of James I. they became very frequent, upon 
this principle, * That, during the attendance of Members ia 

* Parliament, it was impoffible for them to go down to the 

* Aflizes, or to the other Courts of Law, to defend thofe fuits 

* befides, that it was inconvenient that their attention, from the 

* more weighty bufinefs of the Public for which they were 

* funimoned, fhould be difrraded by avocations of a private 

* and lefs important nature.’ — As the law had provided no re- 
medy for this inconvenience but a Writ of Superfedcas, the 
Houfe of Commons in many infrances order a let^r to be ifTued 
under the Speaker’s hand for fray of trial: what reception thefe 
letters met with, and the progrefs of this claim of Privilege, 
will be feen from the following Cafes. 

I. On the 19th of March, 1605, Mr. Speaker moveth the 
Houfe, that Sir Thomas Strickland, having a caufc at trial 
at York Affizes, may be privileged in fray of the faid trial: 
This is affented to by the Houfe. and a letter is ordered to be 
written by Mr. Speaker to Mr. Baron Savill. 


2. On* 
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2. On* the 2d of February, 1606, in a caufe depending in 
the Court of Wards and Liveries, in which a Sorvant of the 
Speaker’s was inlerefled a% Aiiignee of the Ward, the Speaker 
writes a letter, and this during an adjournment, to the Surveyor 
of the Court: ‘ that his fervant, being his Clerk, and a necef- 
‘ fary and daily attendant, Hiould be excufed from being com- 

* pelled from being joined in commiflion with the Plaintiff, 

* his Privilege being now as warrantable as in the time of 

* fitting*.’ 

3. On the 26th, 27th, and 28th of Februaiy, 1606, are le- 
veral letters from the Speaker to the Juft ices of Afiize, for the 
ftay of trials in which Members were interefted, * as in other 

* the like Cafes hath been ufual.’*~And, as the Speaker ex- 
prefies it, * fearing left the caufe might receive fome prejudice 

* by the abfence of the .Member, or withdraw his attendance 

* from this great fervice, which is the principal care of his 
‘ Majefty and the Houfe to prevent/ a general authority is 
therefore, on the 27th, given to the Speaker to write thefe leU 
ters, for ftay of proceeding againft any Member that would 
require it. 

4. On the 1.3th of May, 1607, the Houfe was informed, that 
a Member of the Houfe ftoqd outlawed at the fuit of one Pal- 
mer; and that Allen, the Attorney in the fuit, did threaten to 
proceed to trial : The Plaintiff and Attorney are both ordered 
to be brought to the Bar b^ the Serjeant. 

5. On the 13th of May, 1607, upon information of an at- 
tachment being ferved upon the perfon of a Member, the 

* It appears from the Journals, that the Houfe had adjourned from die i 8th of 
December, to the loth of February. 

Speaker 
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Speaker writes to the MaintiSTs Attorney, diredting him to 
forefee, * that no farther procefs iifue againft the Member:' 
And, on the 6th of June, the per£>n who ferved the Writ, 
and the Plaintiff, are &nt for by the Serjeant, < as is ufual in 

* fuch Cafes,* 

6. On the 20th of May, 1607, the Speaker writes a letter, 
during an adjournment, to the Lord Prefident and Council at 
York, for ftay of the proceeding of a caufe depending before 
them, in which the tenants of a Member are defendants. 

7. On the 10th of June, 1607, ^ letter is ordered to be 
written by Mr. Speaker to the Barons of the Exchequer, * in 

* form as hath been accuftomed in like Cafes,* for ftay of a 
trial, in which a Member was defendant: On the 13th, the 
Plaintiff complains of the hardihip he fuffers by this delay, 
and prays by petition, that there may be no further flay of 
proceeding; but the petition being read, and underflood, the 
former order of the Houle was notwithflanding affirmed. — 
This, and the letter in the Cafe of Sir Richard Pawlett, on 
the 4th of May, 1607, are the firfl inflances of letters written 
to any of the fuperior Law Courts of Weflminfler Hall ; the 
former being to Juftices of Affize, or to inferior Courts. It 
appeus from a complaint made by Sir Robert Johnfon, on the 
4th of July, that the PkintidT, Sir Robert Brett, finding he 
could get no redrefs by courfe of law, had employed force, aixl 
had entered upon the houfe and, goods in quefiion, .and kept 
poffefiion by force and violence ; but, fays the Journal, * No or- 

* der enfued upon this and upon that day the Parliament was 
prorogued. 


8. On 
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8. On the i6th dF Jute, 1607# ‘tin- conaplaint of a Writ 
ilhidi in the Coitrtr :of ^fhntoni Please im levying iiTues againft 
a Memher for dcfehU ofiappeai^anpa j it »is eedered, ‘That if 
j* the iifues are not difeharged bbiere the next night, the patties 

* delinquent, that is, the Attorney, the Solicitor, dnd' the .Under 

* Sheriff, (hall be brought in by the Serjeant to anfwer their 

‘ contempt.’ ' > . 

9. On the a6th of April, 16 are feveral orders for ffay of 
fl'ial, .and one of them in the Court of King’s Bench. 

10. To prevent thefe repeated and almoff daily applications 
to the Houfe, on the 17th of Febmary, 1620, a general or- 
der is made, * That where any Member hath caiife of Privilege, 

* to Bay any trial, a letter flhall iflUe under Mr. Speaker’s 

* hand, for ftay thereof, without further motion in the Houfe.’ 
—On the I ft of March, a motion is made about the . form of 
thefe letters, and the Committee of Privileges are diretfted to 
view precedents, and to confider of tho courfe and manner of 
writing and entering them : On tbfe 3d of March, Sir George 
Moore reports from the Committee, that they have found fe- 
veral precedents, in the King’s time, of theft letters, and that 
they are recorded in the Joumd Bboks This courft of writing 
letters to the Juftices of Allize is ordered to be continued, and, if 
required, a Warrant for inhibition to the party. — It fhould feem 
by this report from the Committee of Privileges, that the prac- 
tice of writing letters for the ftay of trials took its rift after the 
acceflldn of James L 

11. This general order related only to letters to Juftices of 
Affize ; for in tlie fame SelHon, on the ift of June, 1621, a letter 

* 8 is 



is ordered to be writt Wy Mr. Spcsj^ker, to the Court of the 
Dachy, ^r ftay of « fbit concdhiing Sir Francis Popham’s inhe- 
ritance. 

' 12. Althttugh it Whs intettd&d^’to adjourn ffom June to No- 
vember, inftead of a prorogation, in order that fome very im- 
portant Bills, Enquiries, and Profecutions, in which the Com- 
mons were at this'tiihe engaged, might not be interrupted ; and 
though, by lb long aiv adjournment, every argument, that had*-' 
been employed for the ellablllhment of this Privilege of Haying 
fuits againli Members, or their fervants, was taken away i yet 
we fee from the Journal <rf the ill of June, 1621, dhd from 
the printed debates^of this Selhon, tliat it was the opinion and 
advice of Sir Edward Coke, Mr. Noy, Mr. Hakewill, and 
others, very refpeAable Members of this Houfe of Commons, 

* that during this adjournment, no fuits againll Members, 

* or their fervants, Ihould be proceeded in, ifl any Court of 

* Law * j and If titey were, that a letter Ihould ifliie under the 

* Speaker’s hand, for the party^s relief therein, as if the Parli.x- 

* ment was fitting j and the party refufing to obey it, to be cen- 

* fured at the next accels :* And an order was made accordingly, 
and probably executed, though the -adjournment was for above 
five months^ front' the 4fh of Junfe, to the I4tft' of November. 
—This certainly appears to have been a Very 'exttaordinary cx- 
tenfion of this claim of Privjlege, We have feen, that the 

* Upon the 2d of June, 1621, the ” Tint they do know, that the Piivi- 
Lords confultcd the Judges upon this ** Jeu;c8 of tJiemrrlvc*^, tlirii fervants, anil 
quellion 5 and they having anfw^red on followers, do coniinue notv/iMiftand- 
thc 4th of June, that they coi^ld not fa- ing: the adjournment of the Parlia- 
ti'^fy their Loidihips of any Precedents “ mcnij and they order and adjudge ihr 
of the continuance of their Privilege'* ‘‘ Ume to be obferved in all points ac- 
during all the time of the long * ** corJingly*'* 

'1 he Lords notwiihflaiuling is:fg!vc, ^ ‘ ” 

Vox. I. A a 
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cl&im itfelf bi^ui bot fince the oommenoimciit of this Re%ii i; 
or, at leaft, that die power of ftaying fiiki, by a letter firoia 
the Speaker* had never been etteeciicd befiire die acceflion of 
James I. The reaibns ^en in dH& letters* * that the Member 
*- might not be withdrawn in his attnaiance from the iesvice of the 
* Houfe*’ did not apply in an. at^oenmeat of five months, and. 
muft have been produdive of great iaconvenioiicies to-the liiitors 
of the feverd Couits^r— The order which was- made upon this 
accaiion* and which' appears to have been didlated by Sir Ed- 
ward Coke* is worth remarking* from its comprehending every 
fort of Privilege* to which a Member of the Hoide of Commons 
was at this time thought to be entitled *. — As it was intended 
that this adjournment of the Parliament ihould be by the King’s 
commilllon* doubts arofe* whether this cireumftance made any 
alteration in the ftate of Committees and other bulinefs* from 
what the uCual adjournment of the Houife by itfelf would 
have done. The King bad propofed to the Lords to take the 
opinion of the Judges upon this point* and Ibveral mefiages 
and conferences paiTed between the two Houfes Upon this 
fubjedi : in one of thefe debates, Mi. Alfiird fays* *' Heretofore 

* the Judges have been very wary* and would not meddle to de- 

* liver their opinion of wh|t. bckmgetE to the jurildi<^on of a 

* Parliament; l»would have them warded itj jfor. it were 

* dangerous for the fiate and liberty of the fiibjeA> if the Par- 

* liament Ihould ftand on die opinion of the Judges ; it is ufual 

* that the Parliament hath judged the^aAions of the Judges* but 

* Though this order is inierted be* * inganyoiher 'PrivHSge'flf-Aw Houie* 
fore, page i6i* I have repealed it here : * 'a leocr (hall hSn under Mr.' Speaker’s 

* That in cafe of any arr^, or any dif- * 'hand foe ihe-parqr’s rdief Aeiein, as if 

* trefs of goods, ferving any procefe, ParKametot wu fitting} anddw 

«- fumtnoning his land, citation or fiim» < par^ tefofiqg to obey it to be cenfuied . 
‘ ironing 1 is | erfon, arrefting his per- • at the not acoefe.’ 

fon, fuing him in any Coui^ or hwdu 
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* never, that the Judges have meddled with the ftate or bulinels 

* of a Parliament : I defire thereibre, that they may have a warn- 

* ing, how they cenfure, or deliver their opinion of the Privi- 

* leges of Parliament.' When the commifiion is brought down 
from the Lords, by the Chief Baron and feveral of the Judges, 
the Commons decline to have it read ; but at the fame time, 
taking notice of the commifiion, ^d of his Majefty 's pleafure, 
fignified to them by the Judges, Sthat all Committees, and 

* other Parliamentary bufinefs, ihduld reft in the fame ftate, till 

* the next meeting;’ the Houle refolves to adjourn itfelf ac- 
cordingly; and then. Sir Edward Coke Handing up*, with 
tears in his eyes, recited the Colledt for the King aiuLhis chil- 
dren, and defired the Houle to fay after him ; adding only to it, 
** and defend them from their cruel enemies And then the 
Speaker adjourned the Houfc, faying, This Houfe doth ad- 
** journ itfelf till the 14th of November next 

13. 1 do not find any general order made at the beginning 
of the Parliament of 1623 ; but on the 27th of February, in the 
fecond | Journal of this Sefiion (which is, in many inftances, 
more compleat than the firft) a motion is made to ftay a trial, 
in the behalf of Sir John Eliot, and a Warrant is ordered to go 
out. Indeed there are few Cafes upon this hiad in the courfe 
of this Sefiion : The Hdufe of Cbmmons *were engaged in bu- 
finefs of too great importance, to attend to matters of an infe- 
rior nature; they were puUing down thofe enormous griev- 

* This venenMe old patriot was at t There are two ieparatc Journals 
■tim time upwards offev^y^rs of age. preferred of thta SdBoa; which arc 

t See the Journal of the 4th of June, both in the firit volume of the^ printed 
ibzi, and the fecond volume of the Journals. 

^printed debates of this Parliament. ^ 
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1 So From tie Accejfion of James I, t(f the 

anCcs to the fubjet 5 t, patents and monopolies ; and were em- 
ployed in attacking the exorbitant iucreafe of power in the King 
and his Favourites, ,by the impeachment of Lord Middlefex, 
Lord High Treafurer; a work, as appears from the fixth vo- 
lume of the Parliamentary Iliftory, of confidcrable length and 
difficulty. 

14. On the 5th of July, 1625, Mr. Speaker is ordered to 
write a letter for ftay of a fuit in the Star-Chamber; and the 
contempt is referred to the Committee of Privile^s. — Sir Ed- 
ward Coke fays, * that in th^ feventeenth year of Edward IV. 

* informations by the Attorney General, in the King’s own 

* name, were flayed by order here.’ The only Cafe that hap- 
pened, in that Parliamient, to which Sir Edward Coke could 
allude, is Atwyll’s Cafe *, where the proceedings were not flayed 
by an order of the Houfe of Commons, but reverfed by Ad of 
Parliament. 

15. On the 17th of February, 1625, Sir Robert Howard,, 
during Privilege of Parliament, was excommunicated for not 
taking the oath ex officio : This matter is referred to the exa- 
mination of a feled Committee, and on the 2 ill of March, 
Mr. Selden re|)prts the proceedings of the High Commiffion 
Court, from whence the procefs iffiied; the only doubt was 
whether, on account of the adjournment,, this procefs had iffiied. 
in the time of Privilege :. It is refolved, nem. con. * that he 

* ought to have had Privilege d* j’ and on the 10th of June, Sir 
George Moore informs the Houfe, * that he was prefent at an 

* High Commiffion Court, where feven Bilhops were prefenl, 

• See before, page 48, K* 17. 

t See the further proceedings in this Cafe, in the Journal' of the 29th of- April, 
and' 3d of May.. 

1 » andi 
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* and knowcth, that all the proceedings againd 6Ir Robert 

* Howard, from the ift of Februaiy, ii^ the twenty- fecond year 
. * of Jag. I. wwc fruflrated and made .vpid;’ and Sir^ Ilacry 

Martin affirmed, ‘ that the order of the Houle was there read and 

* allowed, and all ordered to be there 4i>ne,aecQrdingly.’7— In the 
debate upon tiiis queftion, ]Vlr. Selden fays, * jyt is clear tliat 

* breach of Privilege in oqc Parliament, may be punilhed in 

* another fucceedirv^/ — The Cafe of Bogo de Clarc^ and the 
Writs of Superfedcas, are cited by Mr. Noy, in , his argument 
for the Privil^e of Sir Robert Howard *. Mr. Selden men- 
tions the Cafe of the Countefs of Warren, which I have re- 

• • • 

ferred to before •!“, with Prynn’s very judicious obferv^jtions 
upon it. 

16. On the 25th of February, 1625, Sir Harry Martin hath 
Privilege in a fuit between him and the Bilhop of Oxford : A 
letter is ordered to ilTue under the Speaker’s hand, to the Lord 
Keeper, to ftay the hearing and proceeding ; and a feledl Com- 
mittee is appointed to conhder of the contempt, and tyhat 
courfe is to be taken. 

17. In the fourth Regifler, p. 810, Prynn reports the Cale 
of Hodges and Moore, in the firft year of Charles I. as follows : 

* .Moore, having the Privilege of Parliament, procures the 
** Speaker,. Sir H. Finch, to write his letter, in the name of the 

* Parliament, to the Court of King’s Bench, to ftay judgment : 

* The Court was greatly offended at this, and would have re- 

* turned a lharp anfwer to the Parliament, if it had not been. 

* diffblved ; becaufe it is againft the oaths of the Judges to ftay 
‘ judgment, nec per Grand Seal, nec per Petit Seal, per le fta- 


• tutfts 


* See theft Cafes before, pages 3 and 6, 2 and 3^ 

t See the Note, p. 6i 
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* tute ; but ihe 'way in! fuch cafe is to procure a Superledeas, 
1 which is a ijpecial Writ appointed in thefe cafes : ' and this is 

* to be allowed, heihg the legal courfe : But the letter is not to 

* be eegarded/— And m another report of this cafe, the effeft of 
;d)i6 letter was difeUowed by the whole Court j and the Court 
laid, * the defendant ought to have brought a Writ of Privi- 

* lege ; and when Thorpe, whp was Speaker, had a Superfedeas 
-* foe all aiftion^ t£iis was bad ; for he ought to have had a par* 

* ticttlax Superfedeai forapach adion : And th^HarliamWit hath 
•* Privilege for the perfon, hut not for the procieedings by any 

* letter/ Lord Chief Ju||ilce Crewe (who had been himfelf 
Speaker) faid, Que il voet eftoyer fur le Jufttce del Court : 
** £t fi, come ils elloyent fur lour Priviledges, iffint nous voylo- 
" mus i en afeun Cafes poent ils reilreyn le Counfel del party, 
/• ou le party luy mefmes, mes nemy le Court ; que ii’ell lye de 
" prender notice fans fpecial breve » mes les partyes queux pro- 
" fecute font en danger.” This Cafe is reported in Latch *, 
and in Ni:^ there is a very /hort note of it -f*. It appears upon 
tho Journals of the 20th of May, 1626 ; and it is referred to the 
feledi Committee, to whom Sir Robert Howard’s Cafe had been 
referred. This Committee make no report, and the Parliament 
is diilblved upon the i 5th of Jqne. If the Judges had conti- 
nued of the lame mind, whibh* the reporter. Latch, fays they 
were, ** to have written a Ihaip anfwer to the l^rlnmdnt it is 
probable that that Houfe of Commons, which had compelled 
the High Commiffion Court ** to vacate and annihilate ’* all their 
proceedings againft Sir Robert Howard, when in breach of 
idieir Privilege, (proceedings fiibfcribed by the Lord Archbilhop 
of Canterbury, Lord Keeper, Lord Prefideht, Lord Lincoln, and 
feveral others,) would not have quietly acquiefeed in thUdif- 
obedience of the Court of King’s Bench to an order, which, 

* Page J5, 48, and 150. f Page 83. 
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from die Beginnbg of the century, had been font to all the 
Courts of Weftminfter Hall, and, as far as appears, had been 
always attended to. 

i8r The Cafe of Sir Thomas Hubbeck, died in the fourth 
Regifter, p. S45, can be no other than that in the Journal of 
Sir J. Hotham, of the 13th of June, 162^ This Parliament 
fat on, with a prorogation intervening, till tM March ibUowing, 
and iStbve if ^ complaint’ of the Speahftr*S letter being dif«> 
obeyed, ‘ 

19. On the 29th of January, 162^, Mr. Speaker is ordered 
to write a letter to the Court of Chancery, for the fupprefling 
of depofitions taken in a caufe between Sir Henry Bagot and Sir 
Edward Littelton, by virtue of a commidion executed die firil 
day of the Seffion. 

There is no occafion to repeat what was &id at the oondu- 
fion of the former head, that thefe are the principal, buir a 
very fmaH part in number, the Cafes which are to be tfeund 
in the Journals' upon thU fubjedt i It is oblervable that, during 
this period, th^re is not a (ingle inflance Of a Writ of Super- 
fedeas being applied for, or iduedby Warrant from die Speaker} 
diough diis would have be^ abfolutely neceffary, if the Courts 
of Law had always held the tengua]g;e of Sir Randolph Crewe, 
in the Cafe of Hodges and Moore. The Houfe of Commons 
were fidsfied with having introduced a more dimmary method 
of (laying dH) proceedings, by the terrors of their own audiority, 
and having there% (faaken off all dependmee upon the Courts of 
Law, £or their iffuing or obeying the Writ of Superfedeas. 

(5.) The next general head, is the taking the goods or effects 
of a Member, in execution, or otherwiie. 


I. have 



*‘l laVe^lj^sa^ fl^ed’ 4 t Isu'ge the Clfc^ oPthl' Matter cK the 
*J®inple/ (n*' 1*) 'that tof the Prior ^Malton, (N* 5.) and* 
Atwyll's^ Cafe (N* 17.) * in the latter of whibh^ the claini of 
the Commons * not to be attached in their ^o6ds>’ feems by the 
id^i^iil^dir to he admitted. From this time, ‘Viz. from the 
yekr i477» td the Reign' of Jahics I. I’ttdd no'ohttm of this 
fOrf made, nor any i$om|>la1ht in the Jourhtls, or elfetvhere, of 
this Priv^^' b Jing ■'infringed.— -This S th# more ttSrtiarkdble, 
aStlfe’Hkiih 6f feedi^i^' ttseir liece^ry goods «n(||||Pmttds’ 4 ^ms 
to be a veiy reafonable one, ^and tvas probably n^vbr Idid alide ; 
and yet it is difficult to fd|iljpore, that no Cafe occurred in a 
period of one hundred^^nd thirty years, hi Which' this Privi- 
could be brought *irt* qoi^ion i I wbuldhthcrifere by no 
meads be undefttohd *^6 aifert;, that no ftich inttahee exitts ; 
but Ohly that, ht the opporhinitics’^I'have had of conllilting 
the Journals, and other Parliamentary Records, I do not find 
-any, but the three Cafes juft mentioned, prior to the Reign of 
James I. 

1. ’*^rt*the ‘z^th 6f Mat^, i6o3,'a'|ft6aIt is* takei!^ froth a' 
MenibeVs feiHS'aht,' and left aft a'lltvcfti iii Ifed bf pdynWt ; 
thd** Vintner and fiis ferVanti whfb’lcept the* cloak ^ force from 
the owner, a^e (Qomittltted *to* tHS Seijeant, sbd hd the jfth hf 
April* die difeharged. ' 

ft 1 'a 

2. On the 26th of February, 1 606, 'Spedket* a 

l#ter to the Shlrlff of ll&tnp(hir«^ on ‘ftls h'di'iilV iraufeO'^d* 
fekrure to he rfladd hf the* gobds''*of^SirWliii^^lMgf^l^i' a 
Member j thefe goods/ being feidfed' in tiiV' ’cofet^,\<dS^nol 
be brought within ‘thh wbrds Gt the* claim, in A'tW^i'S^Oafe,’ 
* ®f goods and chattels neceflary to be had with him;’ and 

V ’ 

See there Cads in the luft Cbspt<rtrflUs.¥<i|tiiaii; .’> 

therefore 
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itherefore the Speaker in this letter lays down the rule more at 
large, * That the Privilege of Parliament, during the time «f 

* fervice there (liaply not fo well known to yourlclf) reacheth 
■* as well to the goods, as perfon of every Member attendant 

* for the time j I am therefore to advife and require you, that 

* you forthwith procure the reftitution of the laid goods, ac- 

* cojding to the faid Privilege, left that queftion and danger 

* grow upon it, which I would be loth you ftmuld undergo.’ 
By the exprej^on, * haply not fo well known to yourfelf,’ it 
ftiould feem, that this claim had not been frequently made, 
or to this extents or it is difficult 4 o imagine that the SherilF 
of a neighbouring County, making a diftrefs or taking goods 
in execution, would have been ignorant of it : it is prob^^le 
the Sheriff, Sir William Oglander, took tlie Speaker’s advice, 
as the Seffion continued till July, and we hear no more of 
this matter- 

3. On the 1 2th of March, 1606, a Member’s horft being 
taken away for the ufe of the poft j the poft-maftcr, and the 
lervant who took the horfe, arc ordered to be brought to the 
Bar by the Serjeant the next day ; They arc brought accord- 
ingly, and the forvant is, for his contempt, committed to the 
Serjeant, during plcafurc. On the 23d of March he is fet at 
liberty ; though at this time the Speaker was detained by 
ficknefs, for fevcral days, from attending the fcrvicc of the 

1 

• The entries in the Journals for fe- could be found, for the proceeding of 
veral days begin, Atfentt Proloeutore. the Houfc, in the abfeiice of the Speaker ; 
—'But it appears that very little 'bufincfs this Committee make no report, as tho 
was done, except the appointing a Com- Speaker returns the next day. 
jnittcc to cendder of fuch precedents, as 
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1 From the Accejfton of James 1. to the Chap. 3 . 

4. On the 14th of May, 1628, a femnt of a Member has 
Privilege for his goods, diftrained by. Sir Nicholas Row, and a 
Warrant for thofc which diftrained them. 

5. On the 22d of January, 1628, Mr. RoHe complains of his 
goods being feized by an officer of the cuftoms for dues j and 
this complaint is immediately referred to the conftdcration of a 
fele<ft Committee The fubftance of this Cafe was,* that thefe 
goods were feized, by the euftomers or thofe wh^ had a leafe of 
the cuftoms, to a confiderable amount j and belonging to Mr, 
Rollc, for refufing to pay the duties of tonnage and poundage, 
which the Commons had not yet granted to the King ; but 
which the King, as appears from his Warrant, in. the eighth 
Vblumc of the Parliamehtary Hiftory, p. 311, had direi^ed to be 
levied by his own authority. The Commons feem to have 
wifhed not to bring the King's authority into difpute, but to 
fuppofe the euftomers to have made this feizure, by virtue of 
their leafe, without any Warrant from the Crown ; and that the 
refentment of the Houfe fliould be direded only againft thofe 
officers, for this violation of their Privileges : But the King, with 
his ufual imprudence, fends a meftage on the 23d of February, 
by Mr. Secretary Cook, in which he avows, * that what had 

* been done was in obedience to his fpecial order in council 
and that it concerned his Majefty, in high degree of juftice 

* and honour, that truth be not concealed j and therefore he 

* would not have the adt of the euftomers divided from his 

* a(ft.* Notwithftanding this meftage, the Houfe of Commons,. 

* In the eighth volume of the Parlia- leAed by SirTbotuas Crewe, HttA. sdiidi 
tnentary Hiftory, p. 24.7, and 254, et ftie Compilers cS that Hiftory fay is 
fubfeq. them is an account of this fuller than what is in Rulhwwth,Vol.I» 
tran&ftion, publifhed from a Book, col- p.'^642. et fubf. 
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upon the report from the grand Conunittee upon this violation 
of tlieir Privileges, refolve, (i.) That every Member of this 
Houfe is, during the time of Privilege of Parliament, to have 
Privilege for his goods and eftate j (2.) That the 30th of Odio- 
ber laft was within the Privilege of Parliament*; and (3.) 
That Mr. Rolle ought to have Privilege for his goods feized 
the 30th of Odober laft, the 5th of January laft, or at any 
time fince ■f*. 

(6.) The 


• The Parliament had been prorogued 
from the a6th of June, to the aoth of 
Odtobe>, and then further prorogued to 
the aoth of January. 

f It was during this Seflion, in 1628, 
though not upon this quefrion, but on 
the fubjeft of Religion, that Oliver 
Cromwell firft appears to have taken part 
in the debates. Rulhworth, in the 1 ft 
Vol. p. 655, has given us the fubftance 
of the firft fpeech, fuppofed to be made 
by this very extraordinary perfon.— The 
following extraift from Sir Philip War- 
wick’s Memoirs, p. 247, ii very curi- 
ous.-— * The firft time that ever I took 

* notice of Cromwell, was in the very 

* beginning of the Parliament hdd in 
< November, 1640, when I vainly 

* thought myfclf a courtly young Gcn- 

* tleman ; (for we Courtiers valued 

* ourfelves much upon our gpiM cloaths) 

* I came one morning wto the Houfe 

* well clad, and petedTira a Gentleman 

* fpeaking (whomij|iiew not) very or- 

* dinarily apparelled, for it was a plain 
t cloth fuit, which Teemed to have been 

* made by an ill country taylor; his 

* linen was plain, and not very clean ; 


* and I remember a (peck or two of 

* blood upon his little band, which was 

* not much larger than his collar ; his 
‘ hat was without a hat-band ; his ft.t- 

* ture was of a good fize, his (word 

* ftuck clofe tp his fide, his countenance 

* fwoln and reddilh, his voice (harp and 

* untunable, and his eloquence foil of 
‘ fervor.— “Yet I lived to fee this very 
‘ Gentleman, by multiplied, and good 

* foccefles, and by real (but ufurpt) 

* power, (having had a better taylor, 

< and more converfe among good com- 
‘ pany} in my own eye appear of a great 
‘ and majeftic deportment, and comely 
‘ prefence.’ — And in Bulftrodc’s Me- 
moirs, p. 192.—* This conference puts 

* me in mind of what Mr. Hamj^n 

* faid to the Lord Digby, in the begin- 

* Oiing of the war. As they were goin;' 

* down the Parliament ftairs, Cromwell 

* going juft before them, the Lord Uigby 
(who was then a great man in the 

* Houfe of Commons) afked Hampden, 

* Who that man was i for 1 fee, faith 

* the Lord Digby, he is of our fide, by 

* his fpeaking lu warmly this day. Upon 

* which Mr. Hampden replied. That 

‘ flovcijiy 


Bb 2 
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(6.) The flxth and laft general head of Cafes of Privilege; 
within this period, is the alHiulting orinAilting a Member, 0 # 
his fervant, or traducing his charaifler. > ^ 

1 have 


* Aoven’y fellow which you fee before 
^ tiSj if we fliould ever come to have a 
^ breach wiih the King, (which God. 

* forbid) I fay that floven, in fuch cafe, 
‘ will bo one of the greateft men of 
^ England -—which was « prophetical 

* fpcech. But Hampden knew him well, 
^ and was intimately acquainted with 
‘ him/— Some years after this, about 
December, i 6 ' 44 , Chhrles L* fent for 
ArchbiAop Williams to OxfordjI to take 
his opinion upon: the Situation of his 
affairs at that tinn€},iri the courfe of 


their convcrfatlori, of Cromwell, 

the Archbifhop faid,/Vi*h^t Cromwell, 
taken into the fclib|i\hrmy by his 
coufih Hampden, is tlAimbl^dangerous 
enemy your Majefty h^s / for though 
he is, at this time, of mcalh! rahk and 
ufe amongft' them, yet he wiir diiipb 
** higher. 1 knew him at Bugden,' hut 
« never knew .his religion.— He was 
*< then a common (pokefihan for lc(5laries; 
** and maintained their po(F with flub* 
- bornnefs.— He never dircourfed, as if 
“ he were pleafed with your Majcfty 
“• and your- great o(!i 6 ers ; and indeed iie 
“loves none^ th^t are more than his 
“ equals.— Your Majefty did him but 
“ juflice, in repulfing a petition put up 
by him, againft Sir Thomas Steward 
“ of the Ifle of Ely ; but he takes all 
“ thofe for his enemies, that would not 

a t him undo bis befl friend ; and above 
I that live, I think he is the moft 
“ mindful of an injury.— His fortunes 


“ are.br^ken,fliatitis impolllble for him 
“ to fubfifl, much lefs to be what he 
“ afpires to, bhtby your Majefiy’s boun- 
“ ty, or by the ruin of us all, wd a com* 

“ mtm coiifuflon.— In fhort, every beaft 
“ hath fomc evil properties ; but Crom- 
“well hath the properties of all evil 
“ bcafts.— My humble motion to your 
‘‘ Majefty therefore is. That either you 
“ wodd win him to you by promifes of 
“ tJeatqnent, or catch him by fomc 
*< 'ftratagcm} and th$n cut him JhtrU" 
All which the King received with a 
fniile^ and laid nothing. 

Philips's Life of Archbp* 
JfTtlliamsyp, 290. 

The following defoViption of Crom* 
well by John Maidflbne, . who was a 
Member of one of hfs Parliaments, is 
alfo curious.— “Before 1 pafs further, 
“ pardon me in troubling you with the 
“charadlcr of his perfonj which, by 
“ fcafon of my nearncls to him, 1 had 
“ oppprlunify well to obforve.— His body 
“ WasP’wcl! compadl and ftrongj his 
“ ila1tU^|^|&i|for fix foot (I believe about 
“two j^K^his head fo fhaped, as 
“ you rnigmlBga ftorehoufe, and fhop 
“ both, of a vsHB^ry of natural parts. 
“ His temper el|!i®|iy fiery, as i hive 
“ known j but theHSfiei^ it kept down 
“ for the moft part, or foon allayed with 
“ thofe moral endowments he had.— He 
“ was naturally compalEonate towards • 
“ objeiHs in diflrefs, even to an efiemi. 

“natc; 
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I have taken notice before of ilteh inflances as occurred- 
prior to the Reign of Jamen L of this breach of Privilege; 
and of the meafures taken by. the- Moede of Commons to puniih 


^emv 


natc meafure ; though God had made 
** him a hcart| wherein was left little room 
for any fear, but wKat was due to him- 
**‘felf, of which there was a large pr^or- 
tion ; yet did he exceed in tendernefs 
“ towards fufferers.— A larger foul, I 
think, hath feidom dwelt in a houfe of 
“ clay, thaii bis was/* 

Lett* in the App* to iji VgL 

Thurloe^s StwPap^p* 766 . 

Lord Clarendon, who had been witntft 
of his whole political courfc^ deferibes 
him thus, Cromwell, though the 
greateft diilembler living, always made 
his hypoertiy of (Wigular ufe and benefit 
to himfelf} and never did any thing, 
however ungracious or imprudent it 
feemed to be, but what was neceilary 
to the defign; even his rough'nefe 
and unpolilhednei^ which, in the be* 
ginning of the Parliament, he afFedled, 
oontraty tovthe fmoochmefs and conir 
placency which his coufm and bofom 
friend Mr. Hampden pradUfed towards 
all men, was tieceflary ; and his firft 
publiclc declaration,, in the beginning 
of the war, to his troop when it was 
flrfi mu{lered^ “ tbM bev^ould not de« 
“ ceive or cozen themirby the perplexed 
“ and involved expreluons in his com- 
“ miffion to fight for King and Par- 
“ liament and therefore told them, 
^ 'thatif the King chanced to be in the 
M body of ^ enemy, that he was to 


I. On 

“ charge, he would as foon difeharge 
“ his piftol upon him, as any other private 
“ perfon ; ^nd if their conicience would 
“ not jpjBrmit d|em to do the like, he ad- 
“ vifed them not to lift thcmfclves in his 
“ troop or under his command/* which 
was generally looked upon as imprudent 
and malicious ; and might, by the pro* 
feflions the Parliament then made, have 
proved dangerous to him ; yet ferved his 
turn i and fev^ed from others, and united 
among themrelvcs,wa]I the furious and in«> 
cenfed men agaiuft the governmenti 
whether ecclefiaftical or civil, to look 
upon him as a mp for their turn \ upon 
whom they might depend, as one that 
would go through his w^ork that lie un- 
dertook And his ftri6t and unfociable 
humour, in not keeping company with 
the other officers of the army in their 
jollities and excefles, to which moft of the 
fuperior officers under the Karl of Eftex 
were inclined, and by which he often 
made himfelf ridiculous and comtemp* 
tibic, drew all^thofcof the like four or 
referved natures to his fociety and con- 
verfation ; and gave him opportunity to 
form their underftandings, inclinations, 
and refolutiuns, to his own model. By 
this he grew to liavc a wonderful intereft 
in the common foldiers ; out of which,, 
as his authority increafed, he made all 
his officers well inftrufted how to live 
in the fame manner with their foldiers, 
that they might be able to apply them 

to 
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I. On the 19th of Mircb» i 6 q ,^ CcAnplaInt is made of 
Bryan Tafli, a Yeoman of his i^ajcftyV guart^ who, on , the 
Houfc of Commons going into tl^e Hou& of Lordst iiopt Sir 
Herbert Croft, and fliut the door upon him, fayingii : * Good- 
* mart Burgefs, you come not here;’ Some debate arofe how 
the Houfc ought to proceed; but on the aad, he is com- 
mitted to the Serjeant, and on the 23d, he is brought in cuf- 
tody to the Bar, and on his fubmiflion and confeSl9n of his 
default, is difcharged with a warning from the Speaker, paying 
his fees. 


to their own purpofes. •*- Whilft he odious at firft, and irreconcHed many of 
Jooked upon the Pijetbyterian humour his old friends to him, yet it made thofe 
as thebeft ihcentWetb rebellion, no niikn . who reinained more cordial and firm ; he 


more a Preftiyterian » he fiing all pfrlms 
with them to their tune% and loved the 
longed Sermons, as much as they ; but, 
when he difeovered, that they would 
.prelbribe ibme liUiits Md bounds to their 
rebellion { that it was ^ well breathed, 
and would expire, as foon as fome par* 
(ticulars were granted to them in religion, 
Which he ciued not for, and that then the 
government mull run ftHl in the (ame 
channel, it concerned him to make it 
believed, '‘that the Hate had been more 
*' delinquefit than' the church ; and that 
" the people fullered more hy the Civil, 
" than by the Ecclcruftical power ; and 
“ therefore, that the change of one would 
" give thetU little eafe if there were not 
“ as great an alteration in the other; 
**and if the udiole government in both 
“ were not reformed and altered,** 
which, though it made him genendly 


could better compute his own ftrength, 
and upon whom he mi^t d^pend.~-This 
difeovery made him contrive the new 
model of the army ; which was the moil 
unpopular adl, and difobltged all thofe, 
who firft contrived the. rebelUen, and 
who were the very foul ofit ; and yet, if 
he had not brought that to puis, and 
changed a General, wfae^ (heugh not very 
fiiarp'fighted, but would never be go* 
vemed, nor applied to any thing .he did 
not like, foir another wbu had no eyes’, 
and fo would-be- willing Kkbe^ledjadi bis 
defigns mull have comedo nething, and 
he remained a privato colonel of bmlc^ 
not cbnfiderable enough to bC'b any 
figure tqxman advantageOua compolit 
don.” , 


On 
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2. On Ac afith of April, 1604, Mr. James, of Briftol, com- 
plains of fome contemptuous cxprelRons ufed of himfelf by Sir 
Richard Browne : The next day, he produces a witnefs at the 
Bar, in fupport this complaint ; but the words were cen- 
ftrued to be of ftnall weight, and therefore pardoned by the 
Houfe. 

3. On the 1 6th of June, 1604, Complaint is made of one* 
TSlogers, for abufing Sir John Savill in flanderous and unfeemly 
terms, upon his proceeding as a Committee, in tlie Bill touching 
tanners and curriers : Rogers is ordered to be brought by the 
Serjeant tO the Bar on Monday next, but probably was not to 
be found, as there does not appear any further entry in the 
Journal, durbg this SeiHon* 

4. On the 1 2th of February, 1 620, Mr^ Lovell complains, 
that one Dayrell had threatened his perfon : He is ordered to be 
font for by the Serjeant j the fome day he is brought to the Bar, 
but denying that he Ipake the words charged upon him, he is 
ordered to attend again die next day with his witnedes ; he ac- 
cordingly attends on the 13th} but one of his witnedes being a 
woman,, Mr. Crewe and Sir Edward Coke oppofo her being 
called in to be ex«nine.d s very gravely objecting, on the autho- 
rity of St. Bernard, * That a woman ought not to fpeak in the 
* congregation.* A Committee is Aerefore appointed to go out, 
and examine her at the door > and Sir Edward Gyles reports tlie 
examination, and Daycell is ordered to be committed to the Ser- 
j|eant^,and then to come and acknowledge his fault i which if he 
does not do, Aeibto be coniautte^ to the Tower.. 

5. On the 15th of March, 1620, Complaint is made that 
•ne Bryers, a Regtiler, bad^adfronted and Areatened Sir Richard 

1 Gidford: 
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Gifford: He k ordered immediately to be fent for ty the 
Serjeant. 

6. On the 28th of April, I'bad, Mr. Grooke complains^ that 
Sir Thomas Hdrwood reviled him, faying, * That he came to be 

* a Member of this Houfe by bribery and corruption.' Sir 
Thomas Horwood is ordered to be fent for to anfwer the faid 
words. 

7. On the 14th of April, 1628, information is given, that a 
Lord, viz. the Earl of Suflblk, had faid, * That a gentleman of 

* this Houfe (innuendo Mr. Selden) deferved to be Ranged for 

* raling a record*’ with fomc other ipeeches to the like purpofe. 
Sir John Strangways acquainted the Houfe, that he was.prefent 
when Lord Suffolk ufed thefe expreflions; upon which. Sir 
Robert Phelips is ordered lo go up with a meflage to the Lords 

* to defire jufticc from the Lords againfl the Earl of Sufiblk, 

* for the wrong done to the Houle of Commons in general, and 

* to a Member thereof, Mr. Selden, in particular, cmpjtbyed in 

* their fervicc The meffage, as delivered by Sir" Robert Phelips, 
is in the Lords Journal of this day, and the meflengers being 
withdrawn, * the Earl of Suffolk protefts upon his honour, and 

* upon his foul, that he never fpake thofe words to Sir John 

* Strangways.’ Upon this denial, the Houfe of Commons ap- 
point a feleA Committee to confider of the words, and to make 
further enquiiy into the proofs: On the 15th, * Sir John 

* Strangways publicly avows the words, and that the Earl of 

* Sufifolfc fpake them pofitivcly; ^ir William Owen alfo informs 
‘ the Houfe, that Sir Chriftopher Nevill ye^ierday told him^ 

that he alfo heard Lord Suffolk fpeak the words charged 
‘ upon him.’— On the 17th, Sir John Eliot reports from the 
Comn^ittee the evidence that had come out before them, and 
4 ^thejir 
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their refolutions, to which the rioufe agree ; * That the Earl of 

* Suffolk, notwithftanding his denial, has laid a inoft unjuft 

* and fcandalous imputation upon the Houfc ; that tiicy arc 

* fully fatisfied, that Sir John Strangways hath aflirnicd nothing 

* but what is moft certain and true ; and that thcfc particulars 

* fliall be again prefentcd to the Lords, and the Lords be de- 

* fired to proceed in juftice againft the Earl of Suffolk, and to 

* inflift fuch punifhment upon him, as fo high an offence againft 

* the Houfe of Commons doth defervc.’ Jt appears from the 
Lords Journals, that when Sir John Eliot delivered this melVage, 
he referred to feveral Lords who were prefent at the convorla- 
tion, * and who, the Commons had caufc to believe, could 

* juftify the fame.’ The Houfe of Lords promife to take this 
meffage into confideration, and to r^urn an, anfwcr, in due time, 
by melfcngers of their ownj but I do not find that any thing 
further was ever done upon this matter. 

I have now gone through the feveral heads, under wliich I 
had claffed the Cafes of Privilege, from the acceflton of James I. 
to the end of the Parliament of 1628 j but there are ftill to be 
found, in the Journals of the Houfe of Commons, fome other 
inftances, as well in this as in the former periods, which having 
omitted to infert in their proper place in the courfe of this Work, 
I fhall now give to the Reader, obferving only the order of time 
in which they occurred *. 

• It has been obferveJ, tiiat thefe Work was finiflied ; and as it would have 
Cafes would have been more properly required more trouble, than fuch an al- 
infetted under the feveral heada, to which teration appears to defervc, 1 truft L (hall 
.theyrelate.>~Itis very true : butas thejf be excufed in giving them in the form 
.occurred after die feemer part of the in which they appear. 
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ADDITIONAL CASES BETWEEN THE YEAR l 549 
AND THE YEAR. 1628.; 


I;. /^N the 5th of November, 1549, it is ordered, that Mr* 

\w^ Hare, and feveral other Members, Ihall excufe the 
appearance of Mr. Palmer, Burgefs, before the Juftices of the 
Conunon Pleas, returned in attaint. 

2. On the 1 8th of February, 1557, Mr. Marih, one of the 
Burgedes of London, complained that Mr. Wylde, Burgef» 
of Worcefter, had flandered him to the drapers of London : 
This matter is referred to a Committee, for them to examine 
and report. 

3. On the 1 5th of April, 15 59, Trower a fervant to the 
Mafter of the Rolls, is ordered to attend, to anfwer to- certain 
evil words, fpoken by him againft the Houle : He attends on 
the Lytb, and is charged wldi faying, againft. the ftate of the 
Houfe, * That if a Bill were brought in for women’s vryers in' 
*- their paftes, they would difpute it, and go to the queftion 
for which oftence, though he. denied the words, he is committed, 
to the Serjeant’s keeping. 


4.. Oa' 
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4, On the loth of April, 1606, Motion for Privilege, for one 
Sayre, fervant to the Clerk : On the 3d of May, it is ordered, 

* That Sayre, fervant and bag-bearer to the Clerk, being ar- 
« refted the 20th of November laft, upon an execution, be, by 
‘ order and judgment of the Houfe, difeharged 

5, On the 31 ft of March, 1610, Mr. Craford, coming into the 
Houfe, and ftanding awhile, not being a Member, is, after much 
debate, admoniihed by Mr. Speaker for his contempt, kneeling 
on his knees at the Bar ; and then the Houfe, in favour, was 
content to remit him — And on the 5th of March, 1 557, Mr, 
Perne, affirming that he is returned a Burgefs for Plympton, but 
liaving brought no Warrant thereof to the Houfe, nor being re- 
turned hither by the Clerk of the Crown by Book or Warrant*, 
is awarded to be in the cuftody of the Serjeant, till ihe Houfe 
have further confidered 

6 , On the 17th of May, 1614, Mr. Martin, Counfel Ibr the 
Virginia Company, having, in his fpeech at the Bar, ofiended 
the Houfe by taxing the laft Parliament, is ordered to be brought 
to the Bar, and reprimanded by the Speaker ; but * though the 

* practice of the Houfe required that he Ihould receive this 

* judgment upon his knees,' yet from a regard to his former fer- 
vices in the Houfe, when a Member, this order is difpenfed with, 
and Mr. Speaker is to charge him, ftanding ; and the next day, 
the 18th, the Speaker accordingly reprimands him ftanding at 
the Bar, and he makes a very humble fubmiffion. 

* Note, the Parliament was prorogued of February, I575> 23d of Januaiy, 
from the 9(h of November, to the 2lft 1580, and manyothers. 
of January. % >ee alfo the Cafe of Bukdey, 14th 

f fiee a flmilar inftance of the 13th of May, 1614. 
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7. On the 25 th of May, 1614, there is a complaint of fome 
words, reflcdling on the honour of the Houfe, that had been 
ufed by the Uifliop of Lincoln * : Different methods of proceed- 
ing were propofed to have fatisfaition for this affront j but at 
lafl it is agreed to appoint a feledt Committee, to confider of 
the words, ‘ the ground tliereof, and the fittefl courfe to take 

* by fearch of precedents, or othcrwife.' On the next day, Mr. 
Hakewill reports the matter, and the words j and, after much 
debate upon what had been the pradtice of the Houfe in limi- 
lar Cafes, the Houfe refolve to fend a meffage to the Lords, 
and to forbear proceeding in all other bufinefs, fave this, till 
they have an anfwer from the Lords : This meflage, which is 
carried by Sir Edward Hobby, is in the Journal of the Houfe 
of Lords of the 28 th of May, to which the Lords return for 
anfwer, ‘ That they will take the meffage into confideration, as 
‘ the weight thereof requircth j and will have refpedt both to 

* their own honour, and the honour of the Houfe of Commons, 
' and will lend an anfwer, as foon as conveniently they may, by 

* meffengers of their own.’ On the 30th of May, the Lords 
fend a meffage to the Commons relative to this matter ; to which, 
on the 31ft, the Commons reply, repeating their former com- 
plaint, and concluding, * That now the Knights, Citizens, and 
‘ Burgeffes, of the Commons Houfe, do dclire the Lords, if the 

* words were not fpoken, fo to fignify to that Houfe j otherwife, 

* if they were ufed, then they hope their Lordfhips will do as 

* they promifed ; laflly, that the Commons know not, what 

* other courfe they could have taken, to bring the matter to 
‘ examination, nor otherwife how any undutiful fpeech which 

* may be uttered in this Houfe, or in theirs, can be called in 

* See this Cafe again in the 3d vo- *' mens, where the Rights and Privileges 
lume of this Work, under title, “ Pro- ** of either Houfe are concerned.” 

" ceedings between Lords and Com- 


* queflion.’ 
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* queftion.* Upon this meflage, the Blrtiop of Lincoln en- 
treated the Lords, that he might be heard to expound himfelfj- 
which being granted to him, * he did make folemn proteftation, 

* upon his falvation, that he did not fpeak any thing with evil 

* intention to that Houfe; exprelll ng, with many tears, his 
‘ forrow that liis words were fo mil'conceived and ftrained 

* further than he ever meant Upon which fubmilTion and 
ingenuous behaviour, the Lords are fatislied, ‘ that however the 

* words might found, the Bifliop’s intention was not as it hath 

* been taken j’ and they accordingly afllire the Commons, ‘ That 

* if they had conceived the Bifhop’s words to have been fpoken, 

* or meant to cart any afperfion of fedition or undutifulnefs 
*' upon that Houfe, their Lordihips would forthwith have 

* proceeded to the cenfuring and punifliing thereof with all 

* feverity. Neverthelefs, their Lordfhips think fit to fignify, . 
*" that although they have been careful at this time to give them 

* contentment, for the better expediting his Majefty’s bufinefs; 

* yet their Lordfhips are of opinion, that hereafter no Member 

* of their Houfe ought to be called in queftion, when there is 

* no other ground thereof but public and common fame only.’ 
Upon this meflage the Commons were fatisfied, and returned to 
bufinefs*. 

8. On the 27th of April, 1621, Sir Edward Coke reports the 
Lady Coppin’s petition; that Sir William Cope confented flic 
might fue him at law : Upon which, it is refolved, ‘ that flie may 

* proceed; and Sir William Cope, by his own confent, to have 

* no Privilege of the Parliament.’ On the 21ft of June, 1625, 

♦ This Bifljop of Lincoln was the fa- Rcmonftrance prefented by the Com- 
mous Dr. Richard Neil, who was after- moiis to Charles I. in 1628, was corn- 
wards advanced to ^he Biflioprics of Dur- plained of, together with Uifhop Laud^ 
ham and Wincheftcr j and who, in the as being a favourer bf Arminianifm. 

another 
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another petition from the fame Lady is tendered againft Sir 
William Cope ; and on the aad, a petition from Sir William 
Cope is read, and, by a general voice, rcjedlcd. 

9. On the 21ft of November, 1621, one was taken at the 
riling of the Houfe, v/ith a piftol charged with three bullets, 
who had abufed a Member, and called him Knave j and faid, he 
would kill one of the Houfe before he had done : He is; by Sir 
Edward Coke’s advice, committed clofe prifoncr to the Gate- 
houfe, and a Committee is appointed to examine him. 

10. On the 14th af April, 1624, one Arnold, mafter of the 
Felt-makers, that came to prefer a Bill to the Houfe, is taken 
by a Serjeant, and committed to the Fleet: On the 12th of 
May, he petitions the Houfe, and it is ordered, * That the 

* Felt- makers, now imprifoned in the Fleet, (hall be enlarged, 

* and have the Privilege of the Houfe, eundo, redeundo, ct 

* morando, for the profecution of their Bill and the Com- 
mittee pf Privileges are to examine, whether the former ar- 
telling of thefe men was an impeachment to the Privileges 
of the Houfe. On the aStii of May, Mr. Glanville reports^ 
that the Committee had no time to examine this petition j 
and it is therefore refolved to let it reft in ftatu quo, till next 
Seflloa. 

11. On the 1 ith of April, i6a8, * a Book in print, conccni- 

* ing fome proceedings in Parliament:’ It is referred to Sir 
Edward Coke, and feveral other Members, to confider whether 
this Book is fit to be read in the Houfe ; .and if it is, then 
they are to fend for any to inform them, who printed it, and by 
what allowance *— 1 do not find that this Committee made any 
report. 


12. On 
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J2. On the 22d of April, 1628, one Pemberton, a Brewer, 
ordered to attend: Oq the 25th, the Speaker informs the 
Koufe, that he faid, he would not come ; upon quedion, to be 
preiiently lent for by the Serjeant; but on the 30th, he i$ dif- 
charged, the words being denied, and not proved. 

13. On the ift of May, 1628, Privilege is granted to Henry 
Billingil^, to go abroad with his Keeper, to inftrud his Coun- 
fel, and profecute his petition 

14 . On the 8th of May, 1628, Sir Edward Coke moveth, 
tfiat Peeke, being ordered by the Committee of Grievances to 
bring in his patent, hath contemned it : The Serjeant is or« 
dered tu go for Peeke, to bring in his patent, and to anfwer his 
contempt ; on the xath, he petitions, and is difeharged, bring* 
ing in the patent, &c. 

15. On the 21ft of February, 1628’, one Burgefs, who had 
called fome of the Parliament men, * Hell hdunds and Puritans,* 
is ordered to be prefently fent for by the Serjeant; and a 
Warrant like^vife to go for the parties that are witnelTes agabif- 
him. 

*- See the 24tlv of June.. 
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I Have thus given at large the fwreral Cafes^ that lave any 
reference to the Privileges of the Members of the Houfe of 
Commons, and their fervants, from the carlieft times to the 
end of the Parliament of i6-a8, with fuck obfervatkms as occur- 
red upon them. — ^Wc have ieen in what mwinor the Commons 
were, at different periods, obliged to make new claims of Privi- 
lege, and to exert new modes of maintaining and defending 
thofe^ claims, in propprtion as the lengthening the duration of 
the Sefhon made other avocations inebnvenient and incoxt^a- 
tible with their 6rft duty j and as the increafe of , their confe- 
quence in the ftate, and their influence in the management oi 
public affairs, rendered them more ap objeft of the attention of 
the Minifters of the Crowh.>a 4 iThe principal view, which the 
Houfe of Commons feem always to have had in the feveral de- 
clarations of their Privileges, was this, * of fecuring to them- 
• * felves, ( I .) their right of attendance in Parliament, unmoleffed 
* by threats or infults from private perfons.j (2.) their thoughts 
* 9 ^ attention undifturbed by any concern for their goods or 
* elfate; (3.) their perfonal prefence in the Houfe, not to be 
* withdrawn, either by the fummons of inferior Courts j by the 
* arreff: of their bodies in civil cauies; or, what was of more 
,7 * importance. 
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^ imporlance^ by commitment by orders from the Crown, for 
< any fuppofed offences/ Beyond this, they feem never to have 
attempted to go; there is not a fingic inftance of a Member’s 
claiming the Privilege of Parliament, to withdraw himfelf from 
the criminal law of the land * : ofiences againft the public peace 
they always thought themielves amenable for to the laws of their 
country : they were contented with being fubftantially fecured 
from any violence from the Crown, or its Minifters ; but readily 
fubmitted themfelves to the jadicaturc’of the King’s Bench, the 
legal Court of criminal jurifdidtion; well knowing that * Pri- 
^ vilege, which is allowed in cafe of public fervice for the Com- 
* monwealth, muft not be ufed for the danger of the Common- 
^ wealth f i or, as it is expreffed in Mr. Glynn’s Report of the 

6 th 


* On the 4th of June, 1614, 
Chancellor Ellefmere, in a cafe then 
before the Houfe of Lord% declares, 
« That no Privilege of Parliament doth 
prote^ any man, in cafe of breach 
« of the peace.’" So on the 7th of Fe- 
bruary and 8th of June, 1757, on -r 
complaint againft Earl Ferrers, the 
Lords refolve, That no Peer or Lord 
^ of Parliament hath Privilege of; Peer- 
age or of Parliament 
® compelled, by proceft of the Courts 
in Weftminftcr Hall, to pay obedi* 
ence to a Writ of Habeas Corpus <K- 
^ re<fted to him.”— In the year 1795, 
the Earl of Abingdon was commit!^ to 
dj^^ing’s Bench Prifen, as part' of the 
IplUbmeiit infiided on him, Mng coli* 
viAed of puhliftitng a libel. 

t On the 1 7th of Auguft, 1641, Mn 
Pytn reports from the Committee ap- 
pointed to prepare heads for a conference 
with ibe Lords—** To let the Lords un« 

VoL. !• 


* derftand di^ But convtdloti of divers 
^ recufents hath been hindered under 

* pretence of Privilege of Parliament 

* from their Cordlhi^ ; and to declare 

* unto Adf lA^fiups, that the opinion 

* of flo!|fe ii^ That Jio Privily of 

* Farlfement ought to be allowed in this 

* caSfe^Tor thefc rcafons ; ( i.) Privilege 

* of Parliament is not to be allowed in 

* cafe of peace, if peace be required. 

* (aj^. It is not to be allowed agahijt 
y Rnf indi^mtnt for any thing done out 
^ ofFarliainent.> (3.) It is not to be 

* allowed in cafe of public fervice fer 

* the Commonwealth, for chat it muft 

* not be ufed for the danger of the Com- 
‘ monwea!th.’»— 'In the entry of this 
conference in ifei Lords Jouriiali^ 
i8ch of Auguft, 1641, thefo rea^ 
fomewbat diftrently exprdred. (i.) 
< Tlnx no Privilege is idlowaUe in cafe 

* of the peace betwixt private pieii, 

* much monc ia cafeef the peace of the 

^ Kingdom. 

Dd 




6th. of January, 1641, *,, * They were far from any endeavour 

* to. proteft any of their Members, who fhould be, in due man- 
^ ner, profecutcd according to the Laws of the Realm, and the 

* Rights and Privileges of Parliament, for Trealbn, or .any other 

* Mifdemeanour ; being fenfible, that it equally imported them, 

* as well to fee juftice done agaiiift them that are criminous, as 

* to defend the juft Rights and Liberties of the Subjedls, and 
*■ Parliament of England,^’ 

It may be proper to make lome paufe at this period of the 
diftblution of the Parliament of 1628, becaufe the conduft of 
Charles I. during the next twelve years, opens a very different 
fcene. Finding that it was impoftible to prevail on any Houfe 
of Commons (of which he had tried three in three years) to > 
comply with hi?1Sxorbitant ideas of Regal Prerogative, or- to 
give countenance to the arbitrary meafures of his Minifters, he 
refolved toiget rid all rcftraiht ; and accordingly introduced 
fucb a^yftcm of into every part of the Government, 

^sft ’^the Gonft^litmn^i^s entirely deftroyed, and I6ft ih the 
power of the Crow%--^|(ptlWithft^nding that he had fo lately 
^ven themoft folemn aj^t to the Petition of Right, Jhe now 
as publicly v^totcd it in eycty in^gje ; (i.) By his circular 
Utters to the Lords Lie^enan^bl^i^tles, he exaded loans 
and benevolences, without pratencCi^of law i and Gentlemen of 
fortune and rank in the country were imprifbned for refuting to 
contribute:. Tonna^ and poundage were taken without the.. 

Ttht Privitege can- oT the feryice of theCd|HB^« 

be pleaded agiinft an indift- * wealth, and is. not tobeuleanma. 

* ' ment for. anjr thing ^bne out of. Par- '* 'danger of the Cbmmonwcalthv 

* liament, becaufe aH indiftnients are » See the fecond Volume of Com^ . 

* Dtmim Regis. (3.) Pri- gjogi Journals, p. 374, . 

*-vikge of Pailiaaenfcis.ginated in le^ 


cpnfcai: 
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confent of Parliament j and fuch, as would not fubmit to pay, 
had their goods feized, their perfons imprilbned, and heavy 
fines impofed upon them. (2.) The rigorous powers of the 
Star-Chamber were executed with unlitnitcd feverity, and the 
moft trifling offences were punifhed without mercy. (3.) Sol- 
diers were billeted on the houfes of private perfons i (4.) and 
Martial Law. executed, attended with the moft provoking out- 
rages committed by the foldiers : Add to thefe, the grievous 
impofition of fliip-money ; the cruelties cxcrcifed by the High 
Commiflion Court ; the rigorous execution of the foreft laws ; 
and the fevere adminiftration of ecclefiaftical affairs ; together 
with the tyrannical opprcflions in the government of Scotland, 
and of Ireland under that able arch-traitor the Earl of Strafford } 
and wc fhall have fuch a regular and comprehenflve plan of 
arbitrary government, as was not to be exceeded in the moft 
defpotic ftates of Europe*. — But what rdhdered all this moft 
odious and terrible was, that this government was fo admi- 
niftered under the pretence of law; and the Courts of Juftice 
were filled with wretches, ready to- declare the will of the 
Prince to be the law of the land.— :Hither<to the people might 
have fubmitted ; but, as Lord Cla|sndon obferves ■!•, ** when 


- •For proof of thefe particular con- 
fult Lord Clarendon, ^d 

other 'contemporary Writers# . 

t Lord Clarendon’s Hiftory of Ae 
Rebellion, Vol. I. p. 53 and 54,— To 
which he adds, ‘ Thefe errors (for errors 

♦ Acy were in view, and errors Acy are 
j^^ved by the fuCcels) are not to be 
^^■puted to the Court, but to Ae (pirit 
< and over a^ivity of the Lawyers ; who 

♦ Aould more carrfully have preferved 
^ their profeflion, and its profe/lbrs, from 

♦ being profaned by Aofe fervices which 

rendered boA fo obnoxious to re- 


* proacTi. The damage and mifehief 

* cannot be exprelfcd, which the Crown 
*tQ(i State fuftained; by Ac deferved 
^ reproach and infamy that attended the 
‘ Judges, by being made ufe of in Acfe, 

* and like ails of power i there being 

* no poffibility to preferve the dignity, 

^ reverciKc, and cflimation of the Laws 
« Acmfelvcs, but by Ac integrity and 

* innoccncy of Ac Judges.* See jik^the 
2d Vol. of Ais V/orkj tVc Note tov^rds 
Ae end of the Obiervalions on the (iile 

Kinj opens the SeJ/ion^'* 


D d 2 
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«« they fatv in a Court of Law (that Law which gave them a 
** title to and pofleffion of all they had) reafons of Hate urged 
** as elements of law; Judges as tharp fighted as Secretaries 
« pf State, and in the myfteries of State; judgment of law 
grounded on matter of fad:, of which there was neither cn« 
** ^uiry nor proof, the burthen became intolerable." 

The Compilers of the Parliamentary Hillory have, with their 
ufual attachment to Charles I. endeavoured to reprefent theie* 
twelve years of intermiflion from Parhampnt, as the moft halcyon 
days this nation ever faw. During this period,” fay they; 
“ this kingdom, and all the King’s dominions, enjoyed the 
** greateft calm, and the fulleft rneafure of peace and plenty,. 
“ that any people, in any age, for fo long a time together, were 
“ everhlcflcd with, to the Wonder and envy of all other parts of 
Chriftendom: Indeed fome little difturbances happened in 
** Scotland, in the year 1637, by the introefodion of the Bnglifh 
** liturgy into that iingdom : The dodirine of J. Knox had 
** gained fo fail a footing there, that all ArchbiChop Laud’a 
** ihjundions and adihoi^i^as could not remove it *•". 

Fortunately for this country, that bigotted Miniiler thought 
proper to fuppo^ his injun^ions ^|ni^||||lig|ip by the more 

prevailing argument of force ^ ; and for that purpofo, in the 

* Eighth VqI. p. 393. « not only my crown but my nputation- 

^ See the. feveral Proceedings in Scot- ** for ever lies at ftake, I muft rather fuSer 
land upon thisrubje£l| in the year 1638, ** the firll, winch time will help, thaa< 

with a copy of die covenant, which was ** this laft, which is irreparable.— 
feuaedand fignddf at that tinie, Vol. II. ** have written to no d^r end 
Hudllblordi's QqII*, p. 730. See i»rti- **■ ihew you, Jwill rathtr die than yieid tt 
cblarly the ICng's letter of the i ldi of ** thi^e impertinent and damuiAU demands 
^ine to the Marquis of Hamilton, p. 752s ** ( as y^u'rightly caU'tbem) fir it is all one- 

in which are thefe very remarkable ex- ** as to'yhld to h no King in a neoryfiort- 
pnffiooi: ** When 1 consider, that now ^time‘* 


year 
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year 1639, the King marched with an army to the borders, and 
encamped within two miles of Berwick*. The terrors of this 
force had their effeft, and the Scots prouiiled to be better fubjedts 
for the future; but, though this army was dilbanded, there 
being reafon to fear an immediate renewal of thefe infurredions 
to oppofe the tyrannical meafurcs in religion which Laud was 
determined to introduce into Scotland, it was thought neceflaiy 
to ratfe another army ; and the Exchequer being already ex- 
hauftedi no other means could be fuggefted to fupport this army^ 
but the afllftance of Parliament. 

The greateft admirers of Charles I. and the moft warm de- 
fenders of his condudl, admit this difficulty to have been the 
foie caujfe of calling the Parliament of April, 1640. His Mi- 
nifters were not fuddcnly feized with any violent attachment for 
thefe national Councils j they exprclTed no remorfe for thofe 
oppreffive meafures, 'which, for twelve years together, their 
enemies charge them to have advifed ; they thought (with the 
Compilers of the Parliamentary Hiftory) that the peace and 
plenty, the eafe and fecurity, with which the natiofi had been 
ib long blefled, were owing to this very intermiffion : Nothing 
therefore could have prevailed with them to have called another 
Parliament, but the difll^fll from want of money, which the 
King’s peculiar fituation at that time brought on ; and which 
was not to be repaired by any of thole fruitful and ingenious re- 
fources of tonnage and poundage, knighthood, monopolies, 
i^p-money, and military impofitions, which, though fufficient 

. the peaceful expence of malks and revelling, were not 
adequate to the charge of railing and paying a confiderable 
army. ** Though the railing an army was vilibly neceflary, 

* Clarendon’s Hift. of die Rebellion, Vol, 1 . pag* 91. Book ad. 

“ there 
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** there appeared no means how to raife that army.— No cx- 
pedient occurred, fo proper as a Parliament, which had been 
** now intermitted, near twelve years *.’* 


If any further arguments were necclTary to prove this propo- 
fition, the King’s frequent fpeeches and mefTages upon this 
fubje<! 3 :, during this fhort Parliament, are fully fufficient ; befides 
the fpeech on the 13th of April, 1640, tlie day of opening the 
Parliament -f-, the Corabaons were again prefled by the Lord 
Keeper on the 21ft, at Whitehall, in the King’s prefence, to 
enter fpeedily and efledlually into this matter of fupply ; * This 

* done,’ fays Lord Keeper Finch, * his Majcfty will give you 

* fcope and liberty to prefent your juft grievances to him.’ On 
the 24th of April, the King came himfelf to the Houfe of 
Lords, and, without his robes, made a fpeech to the Lords only, 
in which he urged their Lordlhips on this head j he complained, 

* That the Commons, inftead of preferrilS|; his occafions in the 

* lirft place, have held confultation of innovation of religion, 

* property of goods, and Privileges of Parliament, and fo have 

* put the caft before the horfe : — If it were a time to difpute, 

* I Ihould not much ftahd upon it ; but my neceftities are fo 

* urgent, that there can be no delay^,’ The Lords immediately 
take this fpeech into conflderatio^,’* and, in obedience to his 
Majefty’s recommendation, rcfolve, (i.) * That the fupply lhall 

* have precedency, and be refolved upon before any other 

• Clarendon’s Hift. of the Rebellion, “ by unnccclTary triumphs, or fumptuous 
Vol, I. p. 103. Book ad. << buildings, or other nugnificenqif: 

f “ The charge of foch an army hath Wher^tre his Majelty hath now called 
“been thoroughly advifed, and muft “ tliis Parliament.” — Lord Keeper’s 
“ needs amount to a very great iwm^Juch fpeech, eighth Volume of Parliamentary 

** as cannot be imagintd to be found in Hiftory, p. 403. 

his Majefy’s coffers ; which, h6w empty J See the Lords Journals, Vol. IV . 
“ foever, have neither yet been exhaufted p. 66. 


‘ matter 
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*■ matter whatfoever/ And, (2.) ‘ That there (hall be a con- 
‘ ference defired with the Houfc of Commons, to difpofe them 
* thereunto.’ 


At this conference, which was held on the 25th of April, tha 
Lord Keeper, after recapitulating what he had faid before on 
the 1 3th and 2 1 ft, aflured the Commons, * That his Majefty’s 

* neceflary affairs will admit of no delay, but require a prefent 

* and fpeedy fitpply ; that therefore the Lords had voted, that 

* his Majefty’s fupply ftiould have precedency ; and that they 
*■ dciired the Commons would go on with that firft, as that which, 

* in the opinion of the Lords, is moft neceflary; and that, 

* this being done, their Lordftiips will be ready to join in any 

* thing to carry on this great bufinefs.’ 

Every meafure taken by this unfortunate King *, throughout 
thefe two ParliamefliB of 1640, feems^to have been the effctit 

of 


• It apixsars from fcveral circum- 
fiances in the Hiftory of Charles the 
Firft, that he was a man not without a 
confiderable (hare of parts and under. 
Handing ; but that he was u^ccount- 
ably led away by others to conunit fcvc- 
ral adls of violence and injuftice, which 
his own difpofition would not have 
prompted him to, and which were the 
means of bringing on the civil war. 
The Queen was the principal perfon, to 
whofe counfels he liftened ; and it ap- 
pears from a letter of Mr. Elliot’s to 
Lord Digby, of the 27th of May, 1642, 
before the King had fet up his ftandard 
at Nottingham (which was on the 25tli 
of Auguft following, according to Cla^ 


rendon, Vol. I. p. 557.'— but Rufh-> 
worth, Vol. IV. p. 783, fays it was 011 
the aad of Auguft) that, even then, 
perhaps the difputcs between him and 
the Parliament might have been accom- 
modated ; and that the King himfdf 
feemed willing to come to fomc terms, 
but that he was prevented by the rafh- 
nefs and obftinacy of the Q^^/ecn. 
words arc thcle, in a letter d.itcd from 
York “ For our afi’»irs, they are now 
in f(j good a condition, //a/ if we are 
mt undon: by hcarkenvig to an accom^^ 
** mo latiofi’^ there h nothing elji can hurt 
‘‘ U j vjhich I fear the King is too much 
** inclined to ; but I hope whut he foall 
w receive from the ^cen will make him 
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of iniktoatlon : At a time when he was courting the Houfe of 
Commons, and when it was bis moft eifential intereft that diey 

ihould 


^ fo refilvidj that nothing but a fatisfac* 
^ tion, equal to the injuries he hath re-> 
^ ceivcdi will make him quit the ad- 
« vantage he now hath,” Rufliworth^s 
Coll. Vol. IV. p. 719.— So, during the 
treaty at Oxford in 1643, Whitelockc - 
(who was one of the Commiffioners 
from the Parliament) fays, ‘‘In this 
“ treaty the King manifcftcd his great 
“ parts and abilities, ftrength of reafon, 
“ and quicknefs of apprehenfion, with 
“ much patience in hearing what was 
“ objefted againft him j wheicin he al- 
“ lowed all freedom, and would himf.’f 
“ fum up the arguments, and give a 
moft clear judgment upon them— His 
^ unhappinefe wn^>, th he bad better 
“ opinion of others judgments than of 
“ his own ; and of this the Parliament 
“ CommliHoners had experience to their 
“ great tiouble.’* Whitvlocke then 
mentions a very remarkable inllance of 
the King’s weaknefs in this particular. 
—^Memoirs, p. 65.— Lord Clarendon, 
who knew him /ell, fays, The inoft 
fignal of his misfortunes proceeded 
chiefly from the modefty of his na- 
“ turc, which kept him from trufling 
himfelf enough, and made him be- 
“ lieve, that others difeerned better, who 
were much inferior to him in thofe 
“ faculties ; and fo to depart often from 
“ his own reafon, to follow the opU 
“ nions of more unikilful men, whofe 
afiedtions he believed to be unquef- 
tionable to his fcrvicc.”— Hiftory of 
Ihc Rebellion, ad Vol. p. 485. Book die 


qth.-o^SeealfoLord Clarendon’s account 
of the King’s Removing the Earls of Ef* 
fex and Holland from their dffices at a 
very critical jundhire, and contrary to 
die opinion of thofe Counfellors, in 
whom he at that time confided, and 
whofe advice he had promifed to fol- 
low in all important matters \ “ but the 
“ King was inerrable in the point; 
“ he was obliged by promife to the ^em 
“ at partings wl^ich he would not break ; 
“ and her Majefty had contradled ib 
“ fo great an indignation againft the 
“ Earl of Holland, whofe ingr^’^itude 
“ indeed towards her was very great, 
“ that flic had declared, “ She would 
“ never U^in the court, if he kept his 
“ place.”— Hiftory of the Rebellion,yoI. 
I. p. 374. Book 5th.— The King’s ob- 
ftinate refufal to grant the commiffion of 
Lord High Admiral to the Earl of Nor. 
thumberland, at the time of the Treaty 
at Oxford, in 1643, which Lord Claren- 
don diinks might have had a confidcr- 
able efleft in bringing about a |>eac^ 
arofe, not from his own judgment, nor 
from the advice ot his councilors (for 
Sir E. Hyde, then Chancellor of the 
Exchequer, prefTcd ihc King otten to 
confent to this meafure) but tiom a fo* 
lemn promife made to the Qiif en, when 
tb$y feparated, “ ihax he would never 
“ ceive any perfon into favour or tnift, 
“ who had diflerved him, without her 
“ privity and confent.” “ indted,” 
Lord Clarendon adds, “ his Majefty’s 
“ afitdioA to the Qjieen was of a very 

“ cxiaor« 
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ftould be reined in good humour, vvhat but the mod violent 
folly could have advifed this mod flagrant and outrageous breach 
of their Privileges ? If they had before been ever fo well dif- 
pofed to take into confideration the fupply, preferably to every 
other fubjeft, this ftep* taken by the Lords, in confcquence of 
the King’s earnednefs, mad have prevented them i the warmed 
friends to the IJ^ing could not now, confidently with their re- 
gard for the Privileges of the Houfe of Commons, propofe pro- 
ceeding in the fupply in the fird place — ^The interference of 
the Lords had precluded this courfc of proceeding ; and it be- 
came the immediate duty of the Commons, to rcfblve, * That 
‘ in this conference the Privileges of the Houfe arc violated ; 

‘ and that their Lorddiips voting, propounding, and declaring 
' touching matters of fupply, before it moved from this Houfe, 

* is a breach of the Privilege of this Houfe.’ A Committee is 
accordingly appointed to prepare, in writing, an addrefs to the 
Lords for righting thte Privileges of the Cor'.mons ; and this 
addrefs is fent on the 28th of April to the Lords by Mr. 
Pym -f*- Upon which, after long and ferious debate, the Lonls 
refolvc, ‘ That this vote was no breach of the Privileges of the 
' Houfe of Commons.’ And on the ift of May, the Lords at a 
conference give their reafons for this vote, by the mouth of the 
Lord Keeper : On the 2d of M^y, before the Commons had 
time to cohfider thefe reafons, the King, growing out of all pa- 
tience, fent another mclTage by Sir Harry Vane, Treafurer of 


/extraordinary alloy ; a compoiitlon of 
“ cohfcicncc, and love, and gcncrofity, 
a.'d gratitude, and all tliofc noble af- 
fe£lioiis, which raife the pafllon to the 
greateft height ; infomuch as he faw 
** With her eyes, and determined by her 
** judgmcnt/’~Lifc of Lord Claren- 

L 


do!i, Part 3d, p. 78, 7^. 

♦ See what Lord Clarendon lays upon 
this fubjeft, Hift. Rcb. Vol. I. p. fo6, 
Boole 2d. 

t See Lords Journals, Vol. IV. p. 72. 
et fubf. 
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the Houfehold, * defiring a prefent anfMrer concerning his fup« 

* ply.* The debate upon this meflage kfted till hx o’clock on 
Saturday night, and was then adjourned till Monday morning at 
eight o’clock : On Monday, Mr. Treafurer brings another 
me(&ge, in which his MajeAy propofes the quantum of the fup- 
ply, * and expetfts a prefent and pofitive anfwer, upon which he 

* may rely.* This day was alfo taken up in preparing an an- 
fwer to the King’s meflages, and the debate adjourned till the 
next morning at eight o’clock : But before they could meet on 
the 5th of May, the King fent for them to the Houfe of Lords, 
and dhlblved the Parliament *, 

I hope this fiimmary account of the proceedings of the ihort 
Parliament of 1640, will hot be thought inconfiftent with the 
general plan of treating on the Privileges of the Houfe of Com> 
mons, fince the whole difpute between the King and the Com^ 
mons was, as to the right of precedency of buiinefs ; * Whether 

* they ihould hrA have redrefs for the feveral. violations of their 

* Privileges, in the former Parliaments; or fhould, by virtue of 

* his MajeAy’s preAing diredions, be obliged to proceed firft in 

* the matter of fupply 4 queAion efTentially material to their 
exiftence. For if the King’s propofal had been adopted, it is. 
not difficult to foretell what would have been the confequence": 

* this done, his Ma^eAy would have given them liberty to pre- 

* fent thek juA grievances to him.* This diAerence, be- 
tween the two Houfes, would aAbrd an opportunity of going 
more largely into the conAderation of that moA ancient,. moA 
important, and eAcntial Privilege of the Houfe of Coipmons, 

♦ See Parliamentary Hiftory, VoL malicious intci||bil» and to bring ^ all' 

VIII. p. 436* to 468. Lord Cla- into epnfufion.-— Hiftory of RebeUioiH* 

lendon Aippofes, that the part which Sir Vol. L p« llo« 

H. Vane took in this affair was with a 
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reipeSing * tiWtr foie right of beginning the grants of aids, and 

* fupplies, and of dire<^ing and linuting the ends, purpofes, con- 
5 fidecations, and qualifications of fuch grants, without the Lords 

* having the power to alter or to change them ♦.'—But the dif- 
cufiion of this quelVion, and a colleflion of the precedents, upon 
which this right has been fupported, is too great to be inferted 
in this Work, and deferves to be treated of by itfclf 

The proceedings of the Court on the difiblution of the Par- 
liament of 1628, againfl; thofe Members that had then taken 
an adtive part j the imprilbnment of thofe relpedtable men, Mr. 
Holies, Sir M. Hobart, Sir J. Eliot, Sir P. Hayman, and others 
together with the profecutions and judgments obtained againft 
them in the Star-Chamber, and Court of King's Bench for 
their fpeeches and behaviour in Parliament, brought on at the 
commencement of the Seflion, in April, 1 640, an enquiry into 
thefe breaches of Privilege. It was obvious, that if fuch pro- 
ceedings were pafled over without notice, and if it /hoiild, 
by their filence, be admitted, that Members of the Houfe of 
Commons are punifliable, after a difiblution, for adtions or 
fpeeches in Parliament ; the freedom of fpccch, and with that, 
the freedom of adting and voting, would be at an end. It had 
Ifeen in vain to plead Strodc’s Law, the fourth of Henry VIII. 
as a general law in favour of this liberty j or to fliew that of- 
fences, fuppofed to be committed in Parliament, are not cog- 
nizable in any other Court: The Judges of that day had 
been too well fchooled to admit the force of fuch trilling ob- 

♦ See Commons Journals, of July, Vol. VIII. p. 354. 

1678. § See thefe Proceedings in the King’s 

f See Vol. III. of this Work, un- Bench at Icngtli, in tlic State IVials, 
dcr the tide, Supply, Vol# VII. p. 942, 

X See the Parlianici\tary Iliflory, 


E C 2 


jeftions j 



21% €^\ufiSh Ch4p. 5 ; 

jcfliorts ; they determined Strode’s Law to be a private Afl 
of Parliament and as to -the Privilege of Parliament of not 
being queftioned elfewhere, they faid> * We are judges of tHei^ 

* lives and lands, therefore of their liberties ; no outrageous 

* ipeeches were ever uled againft a great Mihiller of State in 

* Parliament, that have not been puniihed and agreeable to 
thefe dodrines, Mr. Jullice Jones, on the laft day of the 
term, pronounced the judgment of the Court, Thtt all 
** the defendants fhould be tmprifoned, during the King’s plea> 
“ furc, not to be delivered till they had given fecurity for theii* 

good behaviour, and made fubmiinon and acknowledgment of 
** their offence j Sir J. Eliot to pay a fine of two thoufand 
** pounds, as the greatefl offender and the ringleader; Mr. 

Holies, of one thoufand marks } and Mr. Valentine, of five 
5* hundred pounds 

Notwithftanding the temper and moderation, with which this 
Parliament of April, 1640, is acknowledged to have met, thefe 
breached of Privilege, fo deftruilive to the very exiftence of 
a free Council, became an immediate obje<fl; of their confi- 
deration ; petitions were prefented from all parts, complaining 
of the feveral grievances under which the nation had long la^ 
boured ; and in thefe debates even the moft courtier-like Meni- 
bers, Mr. Waller, and others, could not help expreffing their 
appreheniions of the confequences of fuch' unjuflifiable pro- 
ceedings 

matter did not refl here ; in the next Parliament, 
on the 6th of July, 1641, the Houfe of Cbmmdns again took. 

* See Whitclocke’s Memoirs, p. 12, 13. 
t See the Parliamentary Hiftory, Vol. VIII, p. 35^ to 389. 

;t See Rulhworth, Vo). III. p; 1140^ 

. »P 
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up this breach of their Privileges in 1628, and came to refo- 
lutions : 

(i.) That the Warrants of the Lords, and others of the 
Privy Council, compelling Mr. Holies and others to appear 
before them during that Parliament ; that the committing of 
Mr. Holies and others, by the Lords and others of the Privy 
Couiflil, in 4“* Car. during that Parliament j that the fearching 
and fealing of the chambers, ftudies, and papers of Mr. Holies, 
Mr. Selden, and Sir J. Eliot, being Members of that Parliament, 
and ifluing out Warrants for that purpofej and that the exhi- 
biting an information in the Court of Star-Chamber, againfl 
Mr. Holies and others, for matters done by them in Parliamcnf, 
being Members of Parliament, are breaches of Privilege^— 
(2.) That Sir Robert Heath, Sir H. Davenport, and others who 
fubfcribed the faid informations, are guilty of a breach of Privi- 
lege. — And on the 8th of Ju|y, the Commons came to feveral 
other refolutions touching this matter, and committed Mr. 
Laurence Whitaker, who had entered the chamber of Sir J'. 
Eliot, and been concerned in fearching his trunks and papers, 
to the Tower. 

* But, as if the heinoufnefs of this crime could never be ex- 
piated,, a Committee is appointed on the 15th of Oftober, 1667, 
at the diftance of almoft forty years,, to confider of this Cafe, 
of the information brought in the King’s Bench, and how th^ 
Law and Report is in that particular. On the 12th of No- 
vember, Mr. Vaughan reports from this Committee ; and on 
the 23d of November, the Houle refolve, ‘ That the judgment 

* given in the fifth Car. I. againft Sir J. Eliot, Denzil Holies, 

* and Benjamin Valentine, Efquires, in the King’s Bench, 

* was an illegal judgment, and* againfl the freedom of Privi- 

* lege 
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^ Icgc of Parliament/ To this vote, the Commons at a con- 
ference defire the concurrence of the Lords, and on the nth of 
December the Lords report this conference, and agree to the 
refolutiom 


In Mr. Pym’s (pecch 4 is a fummary of all the oppreflions 
of which the public had had reafon to complain^ during the lall 
twelve years; and in the Journal of the 24th of April, ^40, 
thefe are all recapitulated in a report from a Committee, ap- 
pointed to prepare the inducements for the conference with the 
Lords But this conference was never held; the King was 
unfortunately § advifed to dilTolve this. Parliament on the 5th 
of May, much to the difTatisfadlion of the more moderate part 


* Vide Lords Journals. See atfo 
this Report in the Appendix to this Vol. 

N* 2. 

t Parliamentary Hiftory, Vol. VIII. 
p. 425. 

I Lord CIarendon*s encomiums on 
the temper and moderation of this Par- 
liament, render the Report from this 
Committee (which was agreed to by the 
Houfe) fulficient evidence of the truth of 
the charges againft the King and his 
Miniflers, for their tyrannical behaviour 
during this period.— In the firll volume 
of the Hiftory of the Rebellion, p. xio, 
he fays, “ It could never be hoped that 
more Ibber and dirpaftionatc men 
^ would ever meet together in that 
place, or fewer who brought ill pur- 
‘‘ pofcs with them.’'— In p. io6, he 
mentions a circumftance only that the 
temper and fobricty of the Houfe may 
“ be taken notice of, and their diflb- 
^ lutlon, which (hortly after fell out, 
“ the more lamented*”— Phis Report 


therefore, which is to be found at length 
in the fecond volume of the Commons 
Journals, p. 1 1, and which is publiftied 
in the Appendix to this Vol. N® 3, con- 
%ins a complete anfwer to the Compilers 
of the Parliamentary Hiftory, and to 
thofe other Hiftorians, who have fo art- 
fully laboured to prove, that the Civil 
War was more owing to the violent 
fpirit, and illegal prctenfions of the 
Commons, than to the arbitrary mca- 
furcs of the Court. 

§ ‘‘ The fudden diflblution of this 
Parliament was perhaps thilt, which 
haftened the ruin of all things ; and 
againft which the Lord Keeper Coven- 
try had cautioned his Majcfly, the year 
before, with his dying breath, defiring, 
‘‘ That his Majefty would take all dif- 
taftes, from the Parliament fummoned 
againft April, with patience, and fufFer it 
to fit without an unkind diiTolution.” 

Amhr. Philipses Life of Archbp. 
IVilliamc^ p. 220. 

of 
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of the nation ; and fo much to his Majefty^s own, that upon re- 
colledlion, Lord Clarendon fays, he wifhed to recall them, and 
confulted whether he could not do it by proclamation -Not- 
withftanding all that had pafled, the very next day after this 
Ihort Parliament was diffolved, frefli violences of the fame na- 
ture were committed j Sir Henry Bellafyfe, and Sir John Ho- 
tham, were called before the Council ; and, upon their refuHng 
to anfwer to queftions about matters done in Parliament, were 
committed to the Fleet ; and Mr. Crewe, who was chairman 
to the Committee on religion, was, for refuling to deliver up 
the petitions and complaints made upon thole matters, com- 
mitted to the Tower 'p. When therefore the neceflities of 
government, adminiftered by the advice of the bold and daring 
Strafford and the bigotted Archbifhop Laud, had fo involved 
the King, that he was again compelled within a few months, 
contrary to his own inclinations, to call another Parliament } 
it is no wonder that they met, determined to have ample fatis- 
fadlion for thefo enormous breaches of the conftitution They 
had had too long experience of the King’s own difpofition, and 
of the wifdom of his Counfellors, any longer to truft ^ reins 
of government in fuch hands they knew they were called to- 
gether, not from any affeftion the King had taken to parlia- 
ments, but “ bccaufe his Minifters were puzzled how to find 
“ fupplies — They were therefore naturally led, in the firft 


* Lord Clarendon’s Hifiory, Vol. I. 

p. III. 

t Sec Pailiamentary Hiftory, Vol. 
VIII. p.489. 

t However much the nation had been 
provoked by the conduit of the King and 
his Minifters, it is acknowledged “ That 
“ the Parliament, which met on the 3d 
“ of November, 1640, was, during the 


“ firft year of its fitting, diftinguifhed for ^ 
“ gravity and wifdom, though tlicy af- 
“ tervvanis became difoidcriy and un- 
“ quiet.” fee in the Lords Journal,. 
i9th of November, 1667, the Report of 
the Free Conference touching. Lord Cla- 
rendon's Impeachment. 

§ See the Sidney Papers, Vol. IL 
p. 623, 

place,. 
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place, to fecurc their own exifteneg^ and no longer to depend on 
the capricious temper of the King ; they accordingly obtained 
the Aft for preventing their diflblution*. This fecurity, though 
it altered the Conftitution, gave a new fpirit to the leading 
Members of the Houfe of Commons all fears of a diflulution 
being removed, they were enabled to infill: upon every meafure, 
which they thought neceflary for the fecurity of the State : 
They had the fatisfaftion and the merit of bringing down juft 
puniftiments on Laud and Strafford j they abolifiied the Courts 
of Star-Chamber and High Commiffton : they reduced the 
influence of the Crown, by taking away the votes of the fiiftiops 
in the Houfe of Lords. — If both fides>had ftopt here, perhaps 

“ mat fr^ent). The Earl of Manchef- 
tCFi then Lord Prefidcnt, managing it 
for the Pce^s^ and the Solicitor Gene* 
ral St. John for the Commons, where 
the only difference was, about the in« 
deffnitenefs of the time. The Lord 
cc pfivy.Seal offering them to ftate it to 
“ three, five, or fcven years. Here« 
upon Sc John hypocritically anfwcr* 
« cd, ** God forbid that we Jhould hi 
c* forced to fit one year ; for, as foon as 
the armies are difbanded, the neceffity, 
wc hope, will be at an end, and To 
there will be no need afterwards to in* 
fift on the a£i: ; but, on the contrary, 
if it be not pafled for an indefinite 
timsj we ihall not have credit or 
intereft to raife money to difband the 
army and fatisfy our debts.^’ To this 
purpofe, I well remember, St. John 
difeourfed ; and by this falfc colour 
got the Lords to concur therewith ; 
and fo it was fpeedily drawn up, and 
« pafled both Houfes.** 

** rcnce with the Lords (where myfiif 


♦ I do not mean to approve of this 
mcftfure — it was certainly a violent 
breach in the Conflitution of this Go* 
vernment *, and, as Lord Clarendon cx- 
prefles it, was removing the land* 
marks, and deflroying the foundation 
of the kingdom j” yet, if this had 
not been obutned, perhaps it would hav£ 
been impoffible to oppofe the Kuig’s at* 
tempts with effed. — • The following 
anecdote, on the fubje£l of this Bill, is 
related by Sir Edward Walker, in his 
Hiftorical Difeourfes, p. 359. I have 
liecn told that Mr. Waller was the 
iirft that darted this Bill, in difeourfe 
** with fome of the leading factious party ; 
«« for they found, that the Triennial 
w Parliament would be rather for their 
** difadvantage and the King’s advan* 
** tage. Hereupon they inftantly drew 
up this Bill, inferting the plaufible 
‘‘ pretence of raiflng money for difba^nd* 
ing the army, as an inducement. 
JHereupon the Commons had aconfe- 
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ill might have been well ; but fo rooted was the jealoufy of the 
Commons againft the King» and fo averfc was the King, in his 
own nature, from fiibmitting to any rcftraint on the Regal Power 
by his fubjeifls.. that no conceflions on his part, no intentions 
for the public good on theirs, however upright, could induce 
confidence and harmony between them : Every day produced 
bickerings and heats, which were probably fomented by defign- 
ing perfons on both Tides ; till at length the King was perfuaded 
to take the fatal ftep of going in perfon to the Iloufc of Com- 
mons, and endeavouring to feize the Members, who, he thought, 
liad offended him*. From this day, the 4th ql* January, i64«, 
there could be no hopes of a reconciliation; the King Toon 
svithdrevv into the North and the Civil War began. I'his 
violent and fatal (Icp of endeavouring to feize the perfons of the 


• See the very curious account of the 
whole of this extraordinary tranfaftion, 
as related by Rufli worth, who was at 
that time Clcrk-A/liftant, and prcfcnt in 
the Houfe of Commons, — in the Ap- 
pendix to this Vol. N®" 4. — Amongft 
the papers of the late Lord Vcrncy, 
were found, at his deceafe, fomc minutes 
of this proceeding, which were taken at 
thc.time in pencil^ by Sir Edmund Ver- 
ney, Knight Marfhail. — Thefc minutes 
arc inferted in the 4th Vol. of tliis work, 
under the title Imptachment^ Ch. 2. 
** What are fufficient grounds of accufa- 
“ tion/'— It appears from LordClaren* 
don, that Lord Digby was the foie ad- 
vifer of this rafli mcafurc : “And all this 
** was done, without the Icaft commu- 
nication with any body, but the Lord 
“ Digby, who advifed it.’* 

Hiji» of the Reb. VoL I./>. 282* B^ok 4. 


Sec alfo Lord Clarendon’s chiirafkr 
of Lord Digby, in the Supplement to 
the third Volume of his State Papers, 
55. 

f On Monday, the icth of January, 
1641-2, about three o’clock in the after- 
noon, the King, with the Queen, and 
their royal offspring, left Whitehall and 
the whole Court : His Majefly being in 
his coach, called the Captain of tlie 
Guard of '1 Vain- Bands, that attended at 
Whitehall, unto him, and Lid, “ I thank 
‘‘ you for your attendance, and tar what 
you have done, and do now difniUs 
you,” So his Majclly went to Hamp- 
ton- Court, and from thence afterward* 
by degrees to York. — Ruih worth, VoU 
IV. p. 4S4, 
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Members, as it was fubverfive of every idea of the Privileges of 
the Houle of Commons, was the lignal to all, who wilhed ill to 
the Regal Power, to go every length, however little to be juftified 
by the ancient laws of the Conftitution, or the rules of proceed- 
ing in Parliament. On the King’s retiring from London, the 
Popular Leaders in the Houfe of Commons proceeded to take 
fuch mcafures, as appeared to them to be necelTary to protedl the 
State from the return of arbitrary power; mcafurea which, 
however they might then be excufed from the very particular 
circumftanccs of the times, or juftified by the confufion into 
wdiich the Government was thrown by the conduit of the King, 
cannot be confidcred as precedents to be followed in times of 
peace and quictnefs. — And therefore, if I ftiall ever have leifure 
or inclination to continue this Work*, I fhall think myfelf 
obliged to pafs over every thing that occurred in the Long 
Parliament, after this unhappy day, and fliall colleil only fuch 
precedents as arc to be met with, before the 4th of January, 
1641, and then proceed direilly to the Reftoration. 


* The Aft which paC:d in the lOth 
year of Geo. III. clu 50, intituled, An 
Act for thi further preventing Delays of 
^ of Parlia- 

ment^"' having provided, That no 
^ aftion, fuit, or any other procefs, or 
^ proceeding thereupon, (hall at any time 
be iinpcAchcd, Hayed, or delayed, by 

** or under colour or pretence of any 
•‘Privilege of Parliament/’ much of 


the matter, which I had collefted relate- 
ing to this title of Privilege^ is thereby 
rendered ufelefs. IiiHcad therefore of 
proceeding any further on this title, I 
have thought it more expedient to fcleft 
and publilb thofe Cafes and Precedents^ 
in the Journals, that refer to the other 
Heads, which compofe the following 
Volumejr 
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To the KING’S Moft Excellent Majeftyj from the 
Houfe of Commons aiTembled in Parliament. 

Moft Gracious Sovereign, 

W E cannot but with much joy and thankfulnefs of mind 
acknowledge your Majefty’s great gracioufnefs, in de- 
claring lately unto us, by the mouth of our Speaker, That you 
refted now fatislied with our doings. 

Which fatisfadion notwithftanding, though moft dclircd and 
dear unto us, yet proceeding merely from your Majefty’s nioll 
gracious difpofition, and not from any juft ification which on our 
behalf hath been made ; we found this joy intermingled with 
no fmall grief j and could not, dread Sovereigj), in our dutiful 
love to yodr Majefty, and in our ardent delirc of the continuance 
of your favour towards us, but tender in humble fort this fartlier 
fatisfadion, being careful to Hand right, not only in the eye of 
your Majefty’s grace, but alfo (and that much more) in the 

F f 2 balance 
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balance of your princely judgment ; on which all afl’urcdncfs of 
love and grace is founded. Into which courfe of proceedings 
we have not been rafhly carded by vain humour of curiofity, 
of contradiction, of prefumptk>n, or of love of our own devices 
or doings, unworthy affedions in a Council of Parliament, and 
more' unworthy in fubjeCls towards their Lord and Sovereign; 
but, as the Searcher and Judge of all hearts doth know, for 
thefe and for no otlwr undue ends in the world ; to increafe and 
nourilh your Majefty’s gracious affedion towards your loyal 
and moft loving people,, to adurc and knit all your fubjeCts’ 
hearts moft firmly to your Majefty, to take away all caufe of 
jcalouly on either part, and diffidence for times enfuing, and to 
prevent and control all finider reports, which might be un- 
reafonably fpread either at home or abroad with prejudice to 
your Majefly, or the good date of your Kingdom. 

With thefe minds, dread Sovereign, your Commons of 
England, reprefented in us their Knights, Citizens, and Bur- 
getfes, do come with this humble declaration to your Ilighnefs, 
and in great affiance of your moft gracious difpofition, that your 
Majcfty, with benignity of mind correfpondent to our dutiful- 
refs, will be plcafcd to perufe it. 

We know, and with great thankfulncfs to God acknowledge, 
that he hath gi\ cn us a Kitrg of fuch underftanding and wifdom 
as is rare to find in any Prince in the World. 

Howbeit feeing no human wifdom, how great foever, can 
pierce into the particularities of the rights and cuftoms of people, 
or of the fayings and doings of particular perfons, but by traCt 
of experience and faithful report of fuch as know them (which 
it hath pleafed your Majefty’s princely mouth to deliver) what 
grief, what anguifti of mind hath it been unto us at Ibmc time, 
in ppeience to hear, and ib in other things to find and feel by 

effea 
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efTcdt your gracious Majcfty (to the extream prejudice of all 
your I'ubjcdts of England, and in particular of this Pfoufe of the 
Commons thereof) fo greatly wronged by mifinformation, as well 
touching the EAate of the one, aff the Privileges of the other, 
and their fevcral Proceedings during this Parliament; which 
mifinformations, though apparent in themfelves, and to your 
fubjeils moft Injurious, yet have we in fome humble and dutiful 
refped rather hitherto complained of amongft ourfclves, than 
prefumed to difeover and oppofe againil your Majefty. 

But now, no other help or redrefs appearing, and finding 
thofe mifinformations to have* been the firft, yea the chief 
and almoft the foie caufe of all the difeontentful and trou- 
blefome Proceedmgs fo much blamed in this Parliament; 
and that they might be again the caufe of like or greater 
difeontents and troubles hereafter (which the Almighty Lord 
forbid) we have been conftrained, as well in duty to your 
Royal Majcfty, whom with faithful hearts wc ferve, as to our 
dear native country, for which we ferve in tliis Parliament, to 
break cur filence, and freely to difclofc unto your Majefty the 
truth of fuch matters concerning your fubjedls the Commons, as 
hitherto by mifinformation hath been fiipprefted or perverted : 
Wherein that we may more plainly proceed, (which next unto 
truth we affe<ft in this difeourfe) we fliall reduce tliefc milinfor- 
mations to three principal heads ; 

Firft, Touching the caufe of the joyful receiving of your 
Majefty into this your Kingdom. 

Secondly, Concerning the Rights and Liberties of your 
fubjetfts of England, and the Privileges of this Houle. 

Thirdly, Touching the fcvcral Actions and Speeches paffed 
In the Houle, it has been told us to our faces by fome of no 
ihiall place (and the lame fpoktu allb in the prefence of your 

Majefty) 
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Majefty) * That on the 24th of March was a twelvemonth, * we 

* ftood in fo great fear, that we would have given half we were 

* worth for the fccurity wherein we now ftand.* 

Whereby fome mifunderftanders of things might perhaps 
conjecture, that fear of our own mifery had more prevailed with 
us in the duty which on that day was performed, than love of 
your Majefty’s virtues, and hope of your goodnefa towards 
us. 

We contrarywhe mofl: truly proteft; the contrary, that we 
flood not at that time, nor of many a day before, in any doubt or 
fear at all. 

Wc all profeffing true Religion by law eflabliflicd (being by 
manifold degrees the greater, the ftrongcr, and more refpedtive 
part of this your Majefty’s realm) ftanding clear in our con- 
fciences touching your Majefty’s right, were both refolute, with 
our lives and all other our abilities, to have maintained the fame 
againfl all the world, and vigilant alfo in all parts to have fup- 
prefled fuch tumults, as, but in regard of our poor united minds 
and readinefs, by the male-contented and turbulent might have 
been attempted. 

But the true caufe of our extraordinary great chearfulnefs and 
joy in performing that day’s duty, was the great and extraordi- 
nary love which wc bear towards your Majefty ’s moft: royal 
and renowned Perfon*, and a longing thirft to enjoy the happy 
fruits of your Majefty’s mofl wife, religious, juft, virtuous, and 
gracious heart. 

Whereof not rumour, but your Majefty ’s own writings, had 
given us a ftrong and un.loubted aflurancc. 

For from hence, dread Sovereign, a general hope was raifed 
in the minds of all your people, that under your Majefty’s 

* Qiiccn Elizabeth died on that day, the a+th of March, 1603. 


reign 
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reign religion, peace, jufticc, and all virtue fhould renew again 
aiivl flourith. 

That the better fort (hould be chcriflied, the bad reformed 
or rcprefled, and fome moderate eafe fhould be given us of thofe 
burdens and fore oppreffions, under which the whole land did 
groan. 

This hope being fo generally and fo firmly fettled in the 
minds of all your raoft loyal and moft loving people, recounting 
what ^eat alienation of men’s hearts the defeating of great 
hopes doth iifually breed, we could not in duty, as well unto 
your Majelly as to our Country, Cities, and Boroughs, (who hath 
fent us hither not ignorant or uninftrudled of their griefs, of 
their defircs, and hopes) but, according* to the ancient ufe and 
liberty of Parliaments, prelent our feveral humble Petitions to 
your Majefty of different nature: 

Some for Right and fome for Grace, to the eafing and relieving 
of us of fome juft burdens, and of other fome unjuft oppref- 
fions, wherein what due care, and what rcfpedl we have had, that 
your Majefty’s honour and profit Ihould be enjoyed with the 
content and fatisfa^lion of your people, fhall afterwards in their 
feveral due places appear. 

Now concerning the antient Rights of the fubjeils of this 
realm, chiefly confifting in the Privileges of tliis Iloufe of Par- 
liament, the mifinformation openly delivered to your Majefty, 
hath been in three things : 

Firft, That we held not Privileges of Right, but of Grace only, 
renewed every Parliament by way of Denature upon Petition, 
and fo to be limited. 

Secondly, That we are no Court of Record, nor yet a Court 
that can comman l view of Records ; but that our Proceedings 
here are only to A6ts and Memori ils, and that the attendance 
with the Records is courtc fy, not duty, 

3 
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Thirdly, and luftly, That the examination of the return of 
Writs for Knights and liurgcfles is without our compafs, and due 
to the C’haircery. 

Againfl; which aflertlons (moft gracious Sovereign) tending 
dircdlly and apparently to the utter overthrow of the very 
fundamental Privileges of our Houfe, and therein of tlie Rights 
and Liberties of the whole Commons of your Realm of England, 
v/hitli they and their Anccdors from time immcmorable have 
ujidovd^tcdly enjoyed under your Majerty’s moft noble Ptogeni-» 
tors } Wc the Knights, Citi/xns, and Burgeffes of the Houfe of 
Commons aflcmblcd in Parliament, and in the name of the 
whole Commons of the Realm of England, with uniform con- 
fentfor ourfelvcs and oufpoftcrity, do exprefsly proteft, as being 
derogatory in the higheft degree to the true dignity, liberty, 
and authority of your Majefty’s High Court of Parliament, and 
confequcntly to the rights of all your Majefty’s faid fubjedts, and 
the whole body of this your Kingdom ; And defire that this our 
Proteftation may be recorded to all Pofterity. 

And contrarywife with all humble and due relpeft to your 
Majefty, our Sovereign Lord and Head, agtiinft thofe mifinfor- 
mations wc moft truly avouch j 

Firft, That our Privileges and Liberties arc our Right and 
due Inheritance, no lefs than our very Lands and Goods. 

Secondly, That tliey .cannot be with-held from us, denied, 
or impaired, but with apparent wrong to the whole ftatc of the 
Realm. 

Thirdly, An'iS^'diat our making of requeft, in the entrance of 
Parliament, to enjoy our Privilege, is an only of manners, 
and doth weaken our Right, no more than our fuing to the King 
for our lands by petition ; 

Which form, though new and more decent than the old by 
Precipe, yet the fubjeft's right is no Icfs new than of old. 

^ Fourthly, 
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Fourthly, We avouch alfo, that our Houfc is a Court of Re- 
cord, and fo ever efteemed. 

Fifthly, That there is not the higheft flanding Court in this 
land that ought to enter into competency either for dignity or 
authority with this High Court of Parliament, which with 
your Majefty’s Royal Aflcnt gives laws to other Courts, but from 
other Courts receives neither Laws nor Orders. 

Sixthly, and laftly. We avouch that the Houfe of Commons 
is the foie proper judge of Return of all fuch Writs, and of the 
Election of all fuch Members as belong unto it, without which 
the freedom of election were not entire. 

And that the Chancery, though a Handing Court under your 
Majefty, be to fend out thofc Writs, and receive the returns, and 
to preferve them, yet the fime is done only for the ufe of the 
Parliament : 

Over which neither the Chancery, nor any other Court, ever 
had, or ought to have any manner of jurifdiftion. 

From thefe mifinformed portions (moft gracious Sovereign) 
the greateft part of our troubles, diftrufts, and jcaloufics have 
rifen j having apparently found, that in the lirft Parliament of 
the happy Reign of your Majefty, the Privileges of our Houfc, 
and therein the Liberties and Stability of the whole Kingdom, 
have been more univcrfally and dangeroufly impugned tlian ever 
(as wc fuppofc) lince the beginnings of Parliaments. 

Belides that in regard of her * fex and age which wc had 
great caufe to tender, and much more upon Sire to avoid all 
trouble, which by wicked pradicc might have been d awn to 
impeach the quiet of your Majefty’s right in the fuccdlion, 
thofc aiftions were then palled over, which wc hoped, in lucceed- 

• Queen Elizabeth. 

VoL. 1. G g ing 
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ing times of freer accefs to your Highncfs of renowned grace and 
juftice, to redrefs, reftore, and redtify. 

Whereas contrarywife in this Parliament, which your Majefty 
in great Grace (as we nothing doubt) intended to be a Precedent 
for all Parliaments that fliould fuccecd, clean contrary to your 
Majefty’s fo gracious dclire j by reafon of thefe Miilnformations, 
not Privileges, hut the whole Freedom of the Parliament and 
Realm have from time to time, upon all occafions, been mainly, 
hewed at us. 

Firft, The Freedom of Perfons in our Eledlion hath been 
impeached. 

Secondly, The Freedom of our Speech prejudiced by often-, 
reproofs. 

Thirdly, Particular perfons noted with Taunt and Dilgrace, 
who have fpoken their Confciences in matters propofed to the 
Houfe, but with all due rcfpedl and reverence to your Ma- 
jefty. 

Whereby we have been in the end fubjcdl to fo extream 
contempt, as a gaoler durfl lb obflinately withftand the decrees 
of our Houfe j 

Some of the higher Clergy to write a book againll us, even* 
fitting the Parliament ; 

The inferior Clergy to inveigh againfi us in pulpits, yea tO' 
publifii their proteftations, tending to the impeachment of our 
moil ancient and undoubted Rights in treating of matters for 
the peace and gpod order of the Church, 

What caufe we your poor Commons have to watch over, 
our Privileges, is manifeil in itfelf to all men. 

The Prerogatives of Princes may eafily, and do daily grow.. 

The Privileges of the Subject are for the moil part at an ever- 
lailing (land. 


They 
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They may be by good Providence and Care preferved, but 
being once loft are not recovered but with much difquiet. 

If good Kings were immortal as well as Kingdoms, to ftrive 
fo for Privilege were but vani^ perhaps and folly ; but feeing 
the fame God who in his great Mercy hath given us a wile 
King and religious, doth alfo ibmetimes permit Hypocrites and 
Tyrants in his difpleafure, and for the lins of the people ; 

From hence hath the defire of Rights, Liberties, and Privi« 
leges, both for Nobles and Commons, had its juft original } 

By which an harmonical and ftable ftate is framed ; 

Each Member under the Head enjoying that Right, and 
performing that Duty, which for the honour of the Head and 
happinefs of the whole is requifite. 

Thus much touching the Wrong done to your Majefty by 
Mifinformation touching our Privileges. 

The laft kind of Mifinformation made to your Majefty, hath 
been touching the adtions and /peeches of particular perfons uied 
in the Houfe. 

Which imputation notwithftandlng, feeing it reacheth the 
whole Houfe in general, who neither ought, neither have at any 
time fuffered any fpecch touching your Majefty, other than 
relpedlivc, dutiful, and as become loyal fubjedts of a King fo 
gracious j 

And forafmuch as it is very clear unto us by the cffedl, that 
divers things fpoken in the Houfe, have been perverted and 
very untruly reported to your Majefty * 

If it might feem fo fit in your Majefty’s wifdom, and were 
feemingly for us to crave, we fhould be moft glad, if, for our 
better jiiftification, and for your further fatisfadlion, which we 
principally defire, the accufers and the accufed might be con* 
fronted. 

And now (moft gracious Sovereign) thefe ncccffary grounds 

G g z of 
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of our caufes and defences being truly laid, and prefented 
fincerely to your Majefty’s grace and wifdomj the juftification of 
fuch particulars, wherein your Highnefs Teemed doubtful of 
our dutiful carriage (though not To much for the matter, as for 
the manner of our proceedings) we trull will be plain ; and to 
expedite which particulars, we find them to have been of three 
different natures : 

The firft fort, Concerning the Dignity and Privileges of 
our Houfe, 

The Iccond, The good Eflate of the Realm and Church. 

The third. Was for Eafe of certain Grievances and Op- 
preflions. 

In the firfl Rank there were five particulars. 

I. The Matter of the Gentleman Ufher. 

a. Of the Yeomen of the Guard. 

3. Of the Election of the Knights of Buckinghamfhire* 

4. Of Sir Thomas Shirley’s Deliverance. 

5. And of the Bifhop of Briflow’s Pamphlet. 

The fecond Head had two particulars. 

The Union, and Matters of Religion. 

The third Head had three. 

The Bill of AlTarts* j and Matters of Purveyors j and the 
Petition for Wardfhips. 

Of each of thefe we mufl fay fomewhat to give your Ma- 
jefty fatisfadlion, and that with all brevity, to Ihun tedioufhefs 
and trouble. 

* Aflart (a$ it is here properly to be King’s forells, Hubs the ground, making 
tinderftood) flgnifies whwe the TubjeA it lit for tillage, without the King’s 
vnthin die lioiits and bounds of the Ucence. 
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> The. Geallcjaaan Ulher’s fiiult in depriving, by hie unaccuf- 
tonied neglect, a great part of our Houfe fipom hearing your 
Majefty’s fpcech the firft day of Parliament, we could not, in 
the grief of being fruftrate of our fo longing and juft deftre to 
hcjr-your Majefty’s vpiqe and* renowned wildom, but complain 
of in decent fort among ourielvcs, and further we proceeded 
not. 

Your Majefty’s extraordinary great grace and favour, in rc- 
hearfing the day enfuing your former admirable ipeech, did givo 
us content, with abundance of incrcafe of joy. 

The Yeoman of the Guard’s * words were very opprobrious j 
and howfoever they might have been not unfitly applied to tlic 
Peafants of France, or Boorcs of Germany, 

Yet could they not be other than very reproachful and in» 
jurious to the great dignities and honour of the Commons of 
this Realm, who contain not only the Citizens, Burgefles, and 
Yeomanry, but alfo the whole inferior Nobility of the Kingdom, 
Knights, Efquircs, and Gentlemen, many of which are come 
immediately out of the moil noble Families, and ibme other of 
their worth advanced to the high honour of your Majefty’s 
Privy Council, and otherwife have been imployed in very 
honourable fcrvicej 

‘ In fum, the foie peribns of the higher Nobility excepted, they 
contain the whole power and flower of your Kingdom j 

Firft, With their Bodies, your Wars, 

Secondly, With their Purfes, your Trcafurcs are upheld and 
fupplied. 


• Brian Tafli, the Yeoman of the tipon them, with thefe und^ and con* 
Guard, keeping one of the doors of the tcmptible terms, ** Goodmen Burgefles, 
Vpper Houfe, repuKed feveral Members ^ you cooie not here,'* 

(tf ^ bower Houfe, and Ihut the door Doni. Cmt 

Thirdly, 
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'Thirdly, Their Hearts are the llrength and liability of your 
Royal Seat. 

All thefe, amounting to many millions of people, are repre* 
fentatively prefent in us of the Houle of Commons. 

The wrong done to us doth redound upon the whole land, 
and will be fo condrued. 

We could not therefore do lefs in our duties to the Realm, 
■than to advertife fuch a delinquent of the unfeemlinefs of his 
l^ult, neither could we yet do more in duty to your M^efty, 
than upon his acknowledgment thereof fo fireely to remit it. 

The Rights of the Liberties of the Commons of England con- 
jGlleth chiefly in thefe three things : 

Firft, That the Shires, Cities, and Boroughs of England, 
by reprefentation to be prelcnt, have free choice of fuch 
perfbns as they lhall put in trufl; to repr- fent them. 

Secondly, That the Peribns chofen during the time of the 
Parliament, as alfo of their accefs and recefs, be free 
from Re.'lraint, Arrefl;. and Imprifonment. 

Thirdly, That in Parliament they n ay fpeak freely their 
Confciences without check and controulment, doing the 
fame with due Reverence to the Sovereign Court of Par- 
liament, that is to your Majelly and both the Houfes, 
who all in this cafe make but one Politick Body, whereof 
your Highnefs is the Head. 

Thcfc three Icvcral branche.4 of the anticnt inheritance of our 
Liberty, were in three matters enfuing apparently injured. 

TheFr^dom of Eledion in the Cafe of Sir Francis Goodwin. 

The Freedom of the Perfons ele(Aed, iaSir Thomas Shirley’s 
Jknprifonment. 

% 
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TRe Freedom of our Speech, as by divers other reproofs, Co 
alfb in fome Ibrt by the BiAiop of Briftow’s invedlivc. 

For the Matter of Sir Francis Goodwin, the Knight chofeir 
for Buckinghamfhire, we were and ftill are of a clear opinion, 
that the Freedom of Eledion was in that adlion extremely in- 
jured j that by the fime Right it might be at all times in a 
Lord Chancellor’s power to reverfc, defeat, to evert and fubfti- 
tute all the Eledlions, and Perfons elected, over all the Realm. 

Neither thought we (hat the * Judges opinion, which yet 
in due place we greatly reverence, being delivered what the 
Common Law was, which extends only to inferior and (land- 
ing Courts, ought to bring any prejudice to this High Court of 
Parliament, whole power being above the law is not founded>on 
the Common Law, but have their Rights and Privileges pecu- 
liar to thcmfelves.. 

For the Manner of our Proceeding, which your Majefly' 
leemed to blame, in that the fecond Writ going out in your 
Majefty’s Name, we prefumed to cenfure it, without firft crav- 
ing accefs to acquaint your Highnels with our rcafons therein,, 
we trull our defence lhall appear juR and rcafonable ; 

It is the form of the Court of Chancery,, as of divers other. 
Courts, that Writs going out in your Majefty’s Name are re- 
turned alfo as. to yoi^r Majefty,.in that Court from whence they 
ilTue; 

* In the memorable Cafe of Thorp, fo high anJ mighty in its natur^ that it* 
which happened 31 Henry Vl« the is judge of the law, and makes that to be 
Judges being aflced'their opinions by the law which is not law, and that to be no 
Lords, anfwered in thefe words : It hath law which is ; and the determinatiois of 
not been ufed before time nor becomes its privileges belongs to the Lords in. 
it us to determine matters concerning Parliament, and not to the Jtiftices«*-<« 
the Higlv Court of Parliament, which is Rot. Pari. 31 Hen* VI. N” 25, a6, &c. 

liowbeit 
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Howbeit therefore, no man ever repaireth to your Majefty’s 
perfon, but proceeds according to law, notwithftanding the writ. 

This being the univerfal cudom of this Kingdom, it was not, 
nor could be admitted into our conceits, that the difference was 
between your Majefty and us (for God forbid that between fo 
gracious a Sovereign, and lb dutiful and loving fubjedts, any dif- 
ference Ihould arife) : 

But it always was and dill is conceived, that the controverfy 
was between the Court of Chancery and our Court j an ufual 
controverfy between Courts about their pre-eminences and pri- 
vileges : 

And that the quedion was, whether the Chancery, or our Houfc 
of the Commons, were judge of the Members returned for it. 

Wherein though we fuppofed the wrong done to be mod 
apparent, and extremely prejudicial for the rights and liberties 
of this Realm, 

Yet fuch and fo great was our willingnefs to pleafe your Ma- 
jedy, as to yield to a middle courle propofed by your Highnefs, 
prefer ving only our Privileges by voluntary ceiHons of the law- 
ful right. 

And this tourfe, as it were, of deceiving of ourfelves, and 
yielding in our apparent right, wherefoever we could but in- 
vent fuch ways of cfcape as that the precedent might not be 
hurtful, we have held, dread Sovereign, more than once this 
Parliament, upon defire to avoid that, whicl»in your Majedy by 
milinformation, whereof we have had caufe always to dand in 
doubt, might be didadeful or not approveable : So dear hath 
your Majedy’s gracious favour been unto us. 

In the delivery of Sir Thomas Shirley, our proceedings were, 
long i our defence of them diail be brief. 
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We had to do with a man, the Warden of the Fleet, fo in- 
tractable, and of fo refolvcd obdinacy, as that nothing wc could 
do, no not your Majefty’s Royal word for confirmation thereof, 
could fatisfy him for his own fecurity. 

This was the caufe of the length of that bufinefs ; our Privi- 
leges were fo (haken before, and fb extremely vilified, as that 
we held it not fit in fo unreafonable a time, and againft fo mean 
a fubjeCt, to feck our right by any other courfc of law, or by 
any ftrength than by our own. 

The Bifliop of Briftow’s book was injurious and grievous to 
us, being written exprefsly with contempt of the Parliament, and 
of both the Houfes in the highefl degree ; undertaking to de- 
face the reafons propofed by the Commons, approved by the 
honourable Lords, confirmed by the Judges, and finally by your 
Royal Majefly not difaffented to. 

And to increafe the wrong, with flrange untruths he had 
perverted thofe reafons in their main drift and fcope, pretending 
that they were devifed to impugn the Union itfelf. 

Whereas both by their title and by themfclves it was clear 
and evident, that they were only ufed againfl alteration of name, 
and that not limply, but before the Union of both Realms in 
fubflance were perfected. 

* This book being thus written and publifhed to the world, 
containing moreover fundijjy flanderous paiTages, and tending to 
murmurs, diflraCtion, and fedition ; 

We 


• The Lords, for yielding fatisfaftion 
unto the Lower Houfe concerning the 
Bi (hop’s book, did all agree in opinion, 
that the fame might heft be done if he 
would voluntarily acknowledge himfclf to 
have committed an error in that behalf, 


and to be forry for it, which in the end 
he did in thefc words following ; viv.. 

I. I confefs I have erred in prefuming 
to deliver a private fcntence in a 
matter fo dealt in by the High 
Court of Parliament* 

H h 


VoL. I, 


2. I am 
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Wc could not do Icfs agalnft the writer thereof, than to com- 
plain of the injury to thu Lords of the Higher Houfe, whereof 
he had now attained to be a Member. 

Thefe wrongs were to the dignity of our Houfe and Pri- 
vileges. 

Touching the caufes appertaining to State and Church, true 
it is, we were long in treating and debating the matter of U,nion. 

The propofitions were new j 

The iin})ortancc great ; 

The confequence far reaching, and not difcoverable but by 
long difputes ; our numbers alfo are large, and each hath liberty 
to /peak. 

But the doubts and difficulties once cleared or removed, how 
far we are from oppofing to the juft defires of your Majefty, as 
fome evil-difpofed minds would perhaps infinuate, who live by 
divifion, and profper by difgracc of other men, the great expe- 
dition, alacrity, and unanimity, which was ufed and (hewed in 
paffing the Bill, may fufficiently teftify. 

For matter of religion, it will appear by examination of truth 
and right, that your Majefty (hould be mifinformed, if any 
man (hould deliver, that the Kings of England have any ab(b- 
lute power in themfcivcs, either to alter religion (which God 
defend (liould be in the power of any mortal man whatfoever) 
■‘or to make any laws concerning the fame, otherwife than as in 
temporal caufes, by confent of Parlicment. 

We have and (hall at all times by our oaths acknowledge. 


2. I am forry for it. 

3. If it weie to do again, I would not 
do it. 

4. But I protcQ it was done of igno- 
rance, and not of malice towards 
citiicr of the Houfes of Patliamcnt, 


or any particular Member but 
only to declare iny aifciStion to the 
intended Union, which I doubt not 
but all your i ordihips do allow of. 

Journ. Dim. Procetmiiy 5 Jun, 
an. 1. Jac, l. ' 


that 
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that your Majefty is Sovereign Lord and Supreme Governor in 
both. 

Touching our own dcfircs and proceedings therein, they have 
not been a little mifconccived and mifreported. 

We have not come in any Puritan or Brownilh fplrit to in- 
troducc their party, or to work the lubverlion of the State 
Ecclcfiaftical, as now it ftandeth : 

Things fo far and fo clearly from our meaning, as that with 
uniform confent in the beginning of this Parliament we com- 
mitted to the Tower a man, who out of tliat humour, in a Pc 
tition exhibited to our Houle, had llandered the Billiops. 

But according to the tenour of your Majclty’s Wh it of Sum- 
mons direded to the Counties from whence we came, and ac- 
cording to the ancient and long continued ufe of Parliaments, 
as by many Records from time to time appeareth, we come 
with another fpirit, even with the fpirit of Peace. 

We difputcd not of matters of faith and dodrinc j our defirc 
was peace only ; and our devife of unity, how this lamentable and 
long lafting diflenfion amongft the minifters, from which both 
atheifm, feds, and all ill life have received fuch encouragement 
and fo dangerous increafe, might at length, before help cojiie 
too late, be extinguifhed. 

And for the ways of this peace, we are not at all addided to 
our own inventions, but ready to embrace any fit way that may 
be offered j neither defirc we fo much, that any man in regard 
of weaknefs of confciencc may be exempted after Parliament 
from obedience unto laws eftablillied, as that in this Parliament 
fuch laws may be enaded, as by the reflnquilhment of fome 
few ceremonies of fmall importance, or by any way better, a 
perpetual uniformity may be enjoyed and ohferved. 

Our defire hath alfo been, to reform certain abufes crept into 
the Ecclcfuftical State, even as into the Temporal : 

II h 2 
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And laftly, that the Land mi^t be furnifhed with a learned, 
religious, and godly miniAry : 

For the maintenance of whom we would have granted no 
fmall contributions, if in thefe, as we trull juft and religious de« 
fires, we had found that correfpondency from others which was 
expe£led. 

Thefe minds and hearts we in fecret prefent to that Sovereign 
Lord who gave them, and in publick profefs to your gracious 
Majefty, who wc truft will fo efteem them. 

There remains the Matters of Oppreflion or Grievance in the 
Bill of Afiarts. 

Your Majefty’s Council was heard, namely, your Solicitor 
and Sir Francis Bacon. 

It was alio defired by the Houfe, that other of your Council 
would have been prefent. 

We knew that our pafiing the Bill could not bind your Ma- 
jefty : Howbeit, for fundry equitable confiderations (as to us 
they feemed) we thought good to give fo mrich pafiage to the 
Bill, in hope your Majefty might either be pleafed to remit in 
Ibme fort unto this equity that Right, which the rigour of Law 
had given, or otherwife intreated by this kind of folicitation, to 
let them fall into your Majefty’s hands full of piety and mercy, 
and not into the jaws of devouring promoters. 

And this do we underftand to be your gracious intent, where- 
with we reft joyfully content and fatisfied. 

The grievance was not unjuft in rigour of law, and was par- 
ticular ; 

But a general, extreme, unjuft, and crying oppreftion is in 
cart-takers and purveyors, who have rummaged and ranfacked 
fince your Majefty’s coming in, far more than under any of 
your Royal Progenitors : There hath been no Prince fince 
§ Heniy 
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Heniy III. except Queen Elizabeth, who hath not made fome 
one law or other, to reprcfs or limit them : They have no 
prelcription, no cuftom to plead. 

For there hath not been any Parliament, wherein complaint 
hath not been made, and claim of our Rights, which doth in- 
terrupt prefeription. 

We have not in this prefent Parliament fought any thing 
againft them but execution of thofe laws, which are in force 
already. 

We demand but that ju/lice, which our Princes are fworn 
neither to deny, delay, nor fell. 

That we (ought into the accounts of your Majefty’s expence, 
was Hot our prefumption, but upon motion from the Lords of 
your Majefty’s Council, and after from your Officers of your 
Highnels’s Houfehold ; and that, upon a demand of a perpetual 
yearly revenue, in lieu of the taking away of thofe oppreffions, 
unto which Compofition neither know we well how to yield, 
being qply for Jufticc and due Right, which is unfaleablc : 

Neither yet durft we impofe it by Law upon the People, 
without firft acquainting them, and having their confents 
unto it. 

J3ut if your Majefty might be pleafed, in your gracious fa- 
vour, to treat of Compofition w’ith us for fome Grievance, whicla 
is by Law and juft ; how ready we fliould be to take that oc- 
cafion and colour to fupply your Majefty’s dcfire, concerning 
thefe alfo, which we hold for unjuft, (hould appear, wc nothing 
doubt, to your Majefty’s full fatisfa(ftlon. 

And therefore we come, laftly, to the matter of Wards, and 
fuch other burthens (for lb wc acknowledge them) as to the 
Tenures of Capite and Knights Service are incident : Wc cannot 
forget (for how were it poflible ?) how your Majefty, in a former 
moft gracious fpeech in your gallery at Whitehall, advifed us, for 

unjuft 
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unjuft burthens to proceed againft them by Bill : But for fuch 
as were juft, if wc defired any eafe, that we ftiould come to 
yourfclfi by way of Pctitioti, with tender of fuch countervailablc 
Compofttion in profit, as for the fupporting of your Royal Eftatc 
was requifite. According unto which your Majefty’s moft 
favourable grunt and dirtdlion, wc prepared a Petition to your 
moft; excellent Majefty, for leave to treat with your Highneft 
touching a perpetual Compofttion, to be raifed by yearly revenue 
out of the lands of your lubjedls, for Wardflaips and other 
burthens depending upon them, or Ipringing with them ; 
wherein we firft: entered into this dutiful conlideration. That 
this Prerogative of the Crown, which we defire to compound 
for, was matter of mere profit, and not of any honour at all or 
princely dignity : For it could not then, neither yet can by any 
means, link into our underftandings, that thefe oeconomical 
matters of education and marrying of children, which arc 
common alfo to fuhjedls, ftiould bring any renown or reputation 
to u potent Monarch, whofe honour is fettled on a higher and 
ftronger foundation : Faithful and loving fubjedls, valiant 
foldicrs, an honourable nobility, wife counfellors, a learned and 
religious clergy, and a contented and a happy people, arc the true 
honour of a King : And contrary wife, that it would be an ex- 
ceeding great honour, and of memorable renown to your Ma- 
jefty with all poftcrity, and in prefent an aft'ured bond of the 
hearts of all your people, to remit unto them this burthen, under 
which our children are born. 

This Prerogative then appearing to be a mere matter of 
great profit, we entered into a fecond degree of conlideration, 
with how great grievance and damage of the fubjedt, to the 
decay of many lioufes, and difabling of them to ferve their 
prince and country ; with how great mifehief alfo, by occalion 
of many forced and iU-ftiitcd marriages ; and laftly, with how 
8 great 
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great contempt and reproach of our nation in foreign countries ; 
how finall a commodity now was raifcd to the Crown in refpedl 
of that, which with great love and joy and thankfulnefs, for the 
reftitution of this original Right in difpoling of our children, we 
would be content and glad to aifure unto your Majefty. 

We fell alfo from hence into a third degree of confiderationj 
That it might be, that in regard that the original of thefe 
Wardfliips was, ferving of the King in his wars againft Scotland, 
which caufe we hope now to be at an evcrlafting end ; 

And in regard moreover of that general hope, which at your 
Majefty’s firft entry, by the whole land was embraced (a thing 
known unto all men) that they Ihould be now for ever eafed of 
this burthen ; 

Your Majefty, out of your mod noble and gracious difpofition, 
and defire to overcome our expeftation with your goodnefs, 
may be pleafed to accept the offer of a perpetual and certain 
revenue, not only proportionable to the uttermoft benefit that 
any of your Progenitors ever reaped thereby, but alfo with 
futh an overplus and large addition, as in great part to fupply 
your Majefty’s other occafions, that our cafe might breed you 
plenty with their humble minds. 

With thefe dutiful rcfpedls, we intended to crave accefs unto 
your Majefty. 

But that ever it was faid in our Houfe by any man. That it 
was a llavery under your Majefty more than under our former 
princes, hath come from an untrue and calumnious report : 
Our fayings have always been. That this burthen was juft ; 
that the remitting thereof mull: come from your Majefty’s 
grace ; and that th i denying our fuit was no wrong. 

And thus, moft gracious bovercign, with dutiful minds and 
fincerc hearts towards your Majefty, liavc we truly difclofed our 

lecret 
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fecret intents, and delivered our outward adions in aU thefc fo 
much traduced and blamed matters : 

And from henceforward (hall remain in great affiance, that 
your Majefty refteth fatisfied, both in your grace and in your 
judgment, which above all worldly things we defire to eifedt, 
before the dill'olving of this Parliament, where in fo long time, 
with fo much pains and endurance of fo great forrow, fcarce 
any thing hath been done for their good and content, who fent 
us hither ; and whom we left full of hope and joyful expedta- 
tion. 

There remainetli, dread Sovereign, yet one part of our duty at 
this prelent, which faithfulnefs of heart, not prefumption, doth 
prefs; We Hand notin place to (peak or do things plealing. 

Our care is, and mud be, to confirm the love, and tye the 
hearts of your fubjedls, the Commons, mod firmly to your 
Majedy. 

Herein lieth the means of our well deferving of both : 

There was never Prince entered with greater love, with 
greater joy and applaufe of all his people. 

This love, this joy, let it flourilh in their hearts for ever. 

Let no fufpicion have accefs to their fearful thoughts, that 
their Privileges, which they think by your Majefty Ihould'be 
prote^ed, Ihould now by finider informations or counfel be 
violated or impaired : 

Or that thofc, which with dutiful refpedls to your Majefty, 
fpeak freely for the right and good of their country, ihall be 
opprefled or difgraced. 

Let your Majefty be pleafed to receive publick infcrmition 
from your Commons in Parliament, as to the civil eftate and go- 
vernment} for private informations pafs often by pradfice: 
The voice of the people, in the things of their knowledge, is 
faid to be as the voice of God. 


And 
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And if your Majefty fliall vouchfafe, at your beft plcafure 
and leifurc, to enter into your gracious confidcration of our 
Petition for the eafe of thefe burthens, under which your whole 
people have of long time mourned, hoping for relief by your 
Majefty ; then may you be aflured to be poftefted of their 
hearts ; and, if of their hearts, of all they can do or have. 

And fo we, your Majefty’s moft humble and loyal fubjeds, 
whofe Anceftors have with great loyalty, readinefs and joyfulnefs, 
ferved your famous Progenitors, Kings and Queens of this 
Realm, fliall with like loyalty and joy, both we and ourpofterity, 
ferve your Majefty and your moft Royal Iflue for ever, with our 
lives, lands, and goods, and all other our abilities : 

And by all means endeavour to procure your Majefty 
•honour, with all plenty, tranquillity, content, joy and felicity. 


I i 
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ExtraQ from the Lords Joumalf 11“ Decemisn. 1667. 

N ext, the Lord Chamberlain and. the Lord Afliley re- 
ported the eiledt of the conference with the Houfe of 
Commons yefterday, which was managed by Mr. Vaughan, 
who faid, 

** He was commanded by the Houfe of Commons,, to ac> 
** quaint their Lordfhips with fome refolves of their Houfe, 
** concerning the Freedom of Speech in Parliament, and to 
** deiire their Lordfhips concurrence therein. 

** In order to which, he was to acquaint their Lordfhips with 
** the reafons that induced the Houfe of Commons to pafs thofe 
“ refolves. 

•* He faid, the Houfe of Commons was accidentally informed 
“ of certain books publifhed under the name of Sir George 
“ Crook’s Reports j in one of which there was a Cafe pub- 
** liflied,. which did very, much concern this great Privilege of 
** Parliament ; and which pafTing from hand to hand amongfl 
the men of the long robe, might come in time to be a re- 
” ceived opinion, as good law. 

** The Houfe of Commons, confidering the confequence, did 
f take care that this Cafe might be enquired into, and caufed 
** tlie book to be produced and read in their Houfe ; and he 
.6 “ thought. 
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thought, that the next and cleareft way to inform their 
Lordfhips is, to read the Cafe itfelf, which is Quinto Ca- 
roli Primi, Michaelmas terme ; which Cafe was read as 
followeth ; 


The Kitig verfus Sir John Eliot, Denzell Holies, and 
“ Benjamine Valentine. 

An information was exhibited agspnft them, by the Attor- 
" ncy General, reciting, that a Parliament was fummoned 
** to be held at Weftminfter, decimo feptimo Martii, 
** tertio Caroli Regis ibidem inchoat. and that Sir John 
** Eliot was duly eleded and returned Knight for the 
** County of Cornwall, and the other two Burgefles of 
** Parliament for other places ; and Sir John Finch chofen 
** Speaker ; That Sir John Eliot, machinans et intendens 
** omnibus viis ct inodis /eminare ct excitare, dilcord, 
** evil- will, murmurings, and feditions, as well verfus Re- 
** gem, magnates, prelates, proccrcs, et jufticiarios, et reli- 
quos fubditos Regis, et totaliter deprivare et avcrterc 
“ regimen ct gubernationem regni Anglia, tarn in Do- 
** mine Rcge, quam in conliliariis et miniftris fuis cujuf- 
** cumquc generis, et introducere tumultum ct confudoncm 
** in all eftates and parts, et ad intentioncm, that all the 
King’s fubjeds (hould withdraw their affcdlions from the 
King, the twenty-third of February, anno quarto Caroli, 
** in the Parliament and hearing of the Commons, falfb, 
** malitiofe, et feditiofe, ufed thefe words, * The King’s 

* Privy Council, his Judges, and his Counfel learned, have 
' confpired together, to trample under their feet the liber- 

* ties of the fubjedls of this Realm, and the liberties of 

1 i 2 * tills 
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‘ this HouCi ” And afterwards, upon the fecond of 
" March, anno quarto afbrcfaid, the King appointed the 
Parliament to be adjourned until the loth of March 
** next following, and fo fignified his pleafure to the Houle 
of Commons j and that the three defendants, the faid 
“ fecond day of March, quarto Caroli, maliticf^ agreed, 
** and amongft themfelves confpired, to difturb and diftradt 
“ the Commons, that they Ihould not adjourn themfelves, 
“ accordiiig to the King’s pleafure before fignified ; and 
“ that the faid Sir John Eliot, according to the agreement 
“ and conlpiracy aforefaid, had malicioully, in propofitum 
** et intentionem praedidt. in the Houfe of Commons afore- 
faid, fpoken thefe falfe, malicious, pernicious, and fedi- 
** tious words precedent, &c. j and that the faid Denzell 
** Holies, according to the agreement and confpiracy afore- 
“ faid, between him and the other defendants, then and 
*• there, falfb, malitiofi, et feditiof^, uttered h$c falfii, 
•* malitiola, et Icandalolli verba prjecedentia, Scc.s and that 
** the faid Denzell Holies and Benjamine Valentine, le- 
** cundum agreamentum et confpirationem praididt. &c. 

•* ad intentionem et propofitum predidt. uttered the. faid 
** words, upon the faid fecond day of Marclj, after the 
“ fignifying the King’s pleafure to adjourn ; and the faid 
“ Sir John Finch, the Speaker, endeavouring to get out of 
the chair, according to the King’s command, they vi et 
** armis, manu forti, et illicith, affaultctl, evil-entreated, 
“ and forcibly detuned him m the chair ; and afterwards, 
** being out of tlie chair, they Sflaulted him in the Houfe, 
“ aiid evil-entreated him, et violenter, manu forti, et il- 
** 4ici^6, drew him to the chair,, and thruft him into it y 
whereupon there was great tumult and commotion ia 
** the Houfe, to the great, terror of the Cononons there 

** afiembled. 
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“ aiTembled, againft their allegiance, in maximam con- 
** cemptum, and to the didicrifon of the King, his Crown, 
** and dignity : for which, &c.'’ 

To tills information, the defendants appearing, pleaded 
** to the jurifdidlion of the Court, That the Court ought 
“ not to have cognizance thereof, bccaufe it is for 
** offences done in Parliament, and ought to be then* 
** examined and puniflicd, and not cllewherc : It was 
“ thereupon demurred, and after argument adjudged, I'hat 
** they ought to anfwer ; for the charge is for confjiiracy, 
“ feditious adls, and pradlices to flop the adiournmenf of 
** the Parliament, which may be examined out of Parlia- 
** inent, being feditious and unlawful adls ; and tins Court 
“ may take cognizance, and punifli them, 

" Afterwards divers rules being given againft them, vjrlelicet, 
“ Sir John Eliot, That he fhould be committed to the 
“ Towci', and fhould pay two thoufand pounds line, and 
** upon his enlargement fhould find fureticfj- for his good 
behaviour ; and againft Flollcs, that he flioulti pay a 
“ thoufand marks, and fhould be imprilbricd, and find 
■ “ fureties, 6cc. ; and againft Valentine, that he fhould 
“ pay live hundred pounds fine, be impr-foned, and find 
** fureties. 

Then Mr. Vaughan laid much emphafis upon the words 
macliin.ins et intendens, &c. and then went ou ; that tiic 
lioufe of Commons had not only read the Cafj as it was in 
the book, but did look in the record, where, ui the infor- 
mation itlclf, they found fomc conlider.iblc (l.ifercvices ’um: 
the print ; as, that the crime aliedged, confifting f ;n';y of 

“ w.urdf. 
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** words Cpbken in the Houfe, partly of criminal anions pre-« 

*' tended to be committed. The gentlemen accufed pleaded 
fcverally, namely, fpecially to the words, and a feveral plea 
“ apart to the criminal ailions : But the court dealt fo craftily, 
** that they over-ruled the whole plea mingled together, and 
** took it in general; fo that perhaps whatfoever was criminal 
“ in the actions might ferve for a jufliiication of their rule ; 

and might make it feem in time to come a precedent, and a 
“ ruled cafe, againft the liberty of fpeech in Parliament, which 
“ they durft not fingly and bar.e-faced have done. 

** The Houfe of Commons did take care to enquire what 
** antient laws did fortify this the greated; Privilege of both 
** Houfes ; and they found* in the fourth year of Henry VIII. 
“ an Adi concerning one Richard Strowd, who was a Member 
** of Parliament, and was fined at the Stannary Courts, in the 
“ Weft, for condefeending and agreeing, with other Members 
** of the Houfe, to pafs certain Atfts to the prejudice of the 
“ Stannaries. This A(ft was made occafionally for him, but 
“ did reach to every Member of Parliament that then was, or 
“ fliall be; the very words being, videlicet, 

** And over that, be it enadted, by the fame authority, that 
all fuits, accufements, condemnations, executions, fines, 
“ amerciaments, punifhment, corredlions, grievances, 
** charges, and impofitions, put or had, or hereafter to be 
“ put or had, unto or upon the fiid Richard, and to every 
“ other of the perlon or perfbns afore fpccihed, that now 
“ be of this prefent Parliament, or that of any Parliament 
*' hereafter ihall be, for any Bill, fpeaking* reafoning, or 
“ declaring, of any matter or matters concerning the Par- 
** liament, to be communed and treated of, be utterly 

** void 
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« void and of none effeA ; And over that, be it enacted by 
** the faid authority, that if the faid Richard Strowd, or 
any of all the faid other perfon or perfons, hereafter be 
** vexed, troubled, or otherwife charged, for any cau fes as 
** is aforefaid ; that then he or they, and every of them, fb 
** vexed or troubled of or for the lame, to have adtion upon 
** the cafe againll every fuch perfon or perfons lb vexing 
** or troubling any, contrary to this ordinance and pro- 
vifion, in the which adtion the party grieved (hall re- 
cover treble damages and cofts ; and that no protedlion,, 
“ cllbign, .nor wager of law, in the faid adlion, in any wife, 
be admitted nor received. 

** He faid, ’Tis very podible the plea of thofe worthy perfons, . 
** Denzcll Holies, Sir John Eliot, and the reft, was not fiitficicnt. 
“ to the jurifdidlion of the Court, if you take in their criminal 
“ adlions altogether j but as to the words fpoken in Parliament, 
“ the Court could have no jurildidlion, whilft this Adt of the 
“ fourth of Henry VIII, is in force, which extends to all 
“ Members that then were, or ever Ihould be, as well as Strowd ; . 
“ and was a public general law, though made upon a private 
“ and particular occalion. 

** He recommended to their Lordfliips the confideration oi- 
" the time when thefe words,, in the Cafe of Sir George Cnwk’i^ 
Reports, were fpoken,. which was the ad of March, 4'-° Ca- 
** roli Primi, being in that Parliament which began in the 
precedent March, 3* Caroli, at which time the judgn^nt 
given in the King's Bench about Habeas Corpus, was newly. 
** revorled,. which concerned the freedom of our perfons, the 
liberty of fpeech, invaded in this Cafe; and not long after. 
**■ the fame judges, with fomc others joined with them, in 

“ the.: 
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the cafe of flilp-money, invaded the propriety of our goods 
“ and eftates : So that their Lordfhips find every part of 
“ thefe words, for which thofe worthy perfons were accufed, 
" jurtified. 

“ If any man (hould f])eak againft any of the great officers, as 
“ the Chancellor, or Treafurer, or any of the reft recited in thofe 
“ adls, as hy accufing them of corruption, ill council,* or tile 
“ like, he might poflibiy jufttfy himfclf by proving of it : Bat 
“ in this cafeTt was impoffiblc to do it, becaufe thefe judgments 
“ had ])rcccdcd and concluded him ; for he could make none, 
“ but by allcdging their own judgments, which they thcmfelves 
** had rcfolved, and would not therefore allow to be crimes, 
“ whieh they had made for laws, 

“ He did inform their Lordlhips, that the Bill in the Rolls 
“ hath another title than that he did mention ; this being that 
“ the Clerks knew it by, rather than the proper title. 

“ The words in the Cafe are charged, ea intentione ; whieh 

“ ought not to be; for it is clear and undoubted law, that 

“ whatever is in itielf lawful, cannot have an unlawful intent 

% 

“ annexed to it. Things unlawful may be made a higher 
“ crime by the illncfs of the intent. For inftance, taking away 
“ my horfe, is a trefpafs only ; but intending to fteal him, 
“ makes it felony : Borrowing my horfe, though intending to 
“ fteal him, is not felony, becaufe borrowing is lawful, and 
“ there were no ufe of freedom of fpeech otherwife ; for a de- 
“ praved intention may be annexed to any the molt juftifiable 
“ action : If a man eat no flcfli, he may be accufed for the 
*' depraved intention of bringing in the Pythagorean Religion, 
“ and fubverting the Chriftiau. If a man drink water, he may 

“ be 
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** be accufcd of the depraved intention of fubverting the King’s 
** Government, by deftroying his revenue both of Excife and 
Cuftom. 

“ No man can make a doubt, but Whatever is once enacted 
■“ is lawful j but nothing can come into an Aft of Parliament, 
but it muft be firft affirmed or propounded by fomebody ; fo 
“ that, if the Aft can wrong nobody, no more can the firft pro- 
** pounding : The Members muft be as free as the lloufes. 
“ An Aft of Parliament cannot difturb the State ; therefore 
** the debate that tends to it cannot, for it muft be propounded 
and debated before it can be enaftecL 

In the reign of ficnry VIII. when there were fo matty 
** perfons taken by Aft of Parliament out of the Lords Houfe, 
“ as the Abbots and Priors, and all the religious houfes and 
“ lands taken away j it had been a ftrangc information againft 
" any Member of the Parliament then, for propounding f« 
great an alteration in Cliurch and State. 

Befides, Religion itfclf began then to be altered, and wa« 
‘^.perfefted in the beginning of Edward VI.’s reign, and rc- 
” turned again to Popery in the beginning of Queen Marie’s, 
“ and the Proteftant Religion reftored again in the beginning 
“ Queen Elizabeth’s. 

“ Should a Member of Parliutnent, in any of thefe times, 
** have been juftly informed againft in the King's Bench, for 
propounding or debating any of thefe alterations ? So that 
** their Lordfhips perceive the rcafons and inducements tlic 
■** Houfe of Commons had to pafs thefe votes now prefer) ted to 
their Lordfliips.” 

VOL. I. 


Kk 


After 
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After this, the votes were read, videlicet, 


** Refolved, &c. That the Adi of Parliament quarto Ilen- 
** rici VIII. commonly intituled, * An Adi concerning Richard 
Strowd,’ is a general law, extending to indemnify nil and 
“ every the Members of both Houlbs of Parliament, in all Par- , 
“ liaments, for and touching any Bills, f|>eaking, reafoning, or 
“ declaring, of any matter or matters in and concerning the 
“ Parliament, to be communed and treated of ; and is a dccla- 
** ratory law of the ancient and neceflary Rights and Privileges 
** of Parliament, 

** Refolved, &c. That the Judgnient given quinto Cnroli 
** againft Sir John ^liot, Denzcll Holies, and Benjamin \'a]cn- 
“ tine, Efquires, in the King’s Bench, was an illegal judgment, 
** and againft the Freedom and Privilege of Parliament.” 

To both which votes the Lords agree with the Houl^ 
of Commons. 
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Extras from the Commons fournat^ 24'* Aprils 1640. 

** '^J^HESE heads following were by the Committee, accord- 
** ing to yefterday’s order, brought in, as inducements 
** and matter ibr the conference to be delired with the Lords : 

** Sir W. Erie reports from the Committee, appointed to 
** prepare the inducements for the conference with the Lords, 
** in hsc verba, viz. 

INDUCEMENTS. 

** ( 1 .) Concerning Innovation in Matters of Religion. 

1. The commifllon that was lately granted to the Con- 
vocation Houfc; — the rather becaufe of the Innovations 
** brought in and pradlifed, when there was no fuch com- 
** million. 

** 2. The complaints ariling from the petitions brought in 
** from the feveral counties, by the Members of the Houle, 
** againll: Innovations in Religion. 

3. The molelling and depriving of godly and conformable 
♦* minillers, for not yielding to matters enjoined without warrant 
** of law. 

“ 4. The publilhing of Popilli tenets, in licenfed books, 
fermons, and dilputations. 

K k 2 " 5. Re- 
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j. Rcftralning of conformable minifters from preaching 
** in their own charges^^ 


(2.) Concerning Propriety of Goods ^ 

** 1 . Monopolies, and reftraint of trade. 

** 2. Ship-money. 

** 3. Enlarging the bounds of forefts, beyond what they 
” have been for fome hundreds of years laft paft. 

4. Military charges, viz. coat and conduft -money, wages, . 
** arms taken from the owners ; forcing the counties to buy 
** or provide, at their charges, horfes and carts, by way of 
•* tax. 

** 5. The denial of juftice in the Courts at Weftminfter, to 
** the fubjefl’s prejudice, in point of the propriety of his goods. 

** 6. Frequent imprifonments Jind vexations for non-payment 
** of unwarrantable taxes, and not fubmitting to unlawful mo- 

nopolies. 


** (3 .) Liberties and Privileges of Parliament, 

** 1. Punilhing men, out of Parliament, for things done ift 
V Parliament. 

** 2. That which is already voted in the HouHie, concerning 
** Privilege of Parliament. 

“ 3. Sudden dilFolving of Parliaments without redrefs of 
** grievances.— 'Laid by for the prefent, and not put to the 
•* queftion. 

, ” LaAly (as that which relates unto all, and is a great 
•* caufe of all the former grievances), the not holding, of Par- 

•* liaments 
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liaments every year, according to the laws and Aatutes of 
** this Realm. — Laid by for the prefent, and not put to the 
** qucHion. 

** That buiinefs of prelfing the Trained Bands out of the 
** counties was only moved ; and nothing more done in it at 
“ this time. 

“ A tranfeript of the commiflion lately granted to the Con- 
•* vocation Houfe, was read. 

** Motion was made. That this Houfe might be informed, by 
what means this tranfeript was had. 

Whereupon Mr. Holborne, one of that Scledl Committee 
that was appointed to view this commilhon, faid, that, accord- 
ing to this Houfe’s order, they repaired to the Lord ♦ *, who 
** told them, that if they had come to him before any queftion 
** had been made of this bufinefs, — but now delired He might 
** firft acquaint His Majefty ; which he did ; and, at our repair 
** again unto him the fame evening, he gave us leave, not only 
** to fee it, but to have this tranfeript of it. 

** The firft queftion was upon' the commifhon that was 
** lately granted to the Convocation, — Whether this matter of 
the commillion lately granted to the Convocation, fliall be one 
** of the heads of the conference with the Lords, to the end to 
** prevent any innovations in matter of Religion. 

** Innovation in Matter of Religion, 

** 1. Refolved, upon the queftion. That,- in this conference 
** with the Lords, for prevention of innovations in matter of 

“ Religion, 
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♦* Religion, there (hall be ufe made of this comraiffion lately 
•* granted to the Convocation, the rather becaufe of the cbm- 
“ plaints of innovations praftifed before the grant of this com- 
“ iniffion. 

** 2. Refolved, upon the queftion. That, in this conference 
** with the Lords, ufe Ihall be made of the complaints arifing 
“ from the petitions brought in by the feveral Members of the 
“ Iloufc, from feveral counties, againft innovations in ‘matter 
“ of religion. 

** 3. Refolved, upon the queftion. That, in this conference 
“ with the Lords, ufe ftiall be made of the complaints that 
“ have been made here, for the molefting and depriving of 
“ godly and conformable minifters, for not yielding to matters 
** enjoined, complained of to be without warrant of law. 

** 4. Refolved, upon the queftion. That, in this conference 
“ with the Lords, ufe (hall be made of the complaints that 
** have been made, for the publifliing of Popifli tenets, con- 
** trary to the dobtrine of the Church of England, in licenied 
** books, fennons, and difputations. 

" 5. Refolved, upon the queftion. That, in this conference 
** with the Lords, ufe fliall likewife be made of the complaints 

that have been made, touching the reftraint of conformable 

minifters from preaching in their own charges. 

Propriety of Goods.. 

** I. Refolved, upon the queftion. That, in this conference 
“ with the Lords, ufe (hall he made of the complaints that 
“ have been here prefented, Icuching monopolies, and reftraint 
** of trade. 

** 2. Refolved, upon the queftion. That, in this conference 
“ with the Lords, ufe lhall be made of the complaints tliat 
“ have been, touching fliip- money. 

7 


€€ 


3. Refolved, 



appendix ^ N" 3. 255 

** 3. Rcfolved, upon the qucAion, That, in this conference 
** with the Lords, ufe ftiall be made of the complaints that 
“ have been had, of enlarging the bounds of forefls, beyond 
what they have been for fomc hundreds of years lart pad. 

** 4. Refolved, upon the queftion, TJiat, in this conference 
** with the Lords, ufe fhall likewife be made of the complaints 
tJiat have been had, concerning military charges, viz. coat 
** and conduct money, wages, arms taken from the owners, 
“ forcing the countries to buy or provide, at their charges, 
horfes and carts, by way of tax. 

“ 5. Refolved, upon the quellion. That, in this conference 
** witli the Lords, ufe fliall be likewife made of the com])laints 
that have been had, concerning denial of juftice in the Courts 
** at Weftminfter, to the fubjeits prejudice, in point of the 
" propriety of his goods. 

6. Refolved, upon the queftion, That, in this conference 
“ with the Lords, ufe rtiall be likewife made of the complaints 
“ that have been, for the frequent imprifonments and vexations 
“ for non-payment of unwarrantabL* taxes, and not fubmitting 
“ to unlawful monopolies. 

. LiLrlii’s and PrhiL’gcs of ParlliWU'iit. 

I. Refolved, upon the queftion. That, in this codcrenee 
** with the Lords, ufe ftiall be likewife made ol the coniplaiiits 
“ that have been, touching the punlftiing of men cut <>l l*ar- 
“ liament, for things done in Parliament. 

** 2. Relblved, upon the queftion. That, in this conference 
“ with the Lords, ufe lhall likewife be made of that which is 
** already voted in this iloufc, touching Privilege of Par- 
** liament. 

•* The other propofitions, — Of fudden diiTolving of Parlia- 
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** ments, ^vithout rcdrefs of grievances,— and that, Of hot 
“ liolding Parliaments once a year,— and that. Of preffing the 
** Trained Bands out of their proper Counties,— were for this 
** prefent laid afidc, and not put to the quedion. 

“ Mr. Treafurer, Mr. Comptroller, Mr. Secretary Winde- 
** bank, Mr. Holbornc, Mr. Edw. Hyde, Mr. St. John, Dr. 
“ Jones, Dr. Eden, Sir Robt. Harley, Mr. Vaughan, Sir Ben. 

“ Rudyard, Sir M. Fleetewood, Mr. Pym, Mr. Hampden, Sir 
“ Tho. Paddington, Sir Fr. Seymour, Mn C-rewe, Sir H. 
“ Martyn, Mr. Bridgman, Mr. Grimfton, Mr. Kirton, Sir Jo. 
** Strangeways, Sir Peter Hayman, Sir VlTalth. Erie, Mr. Lent- 
** hall, Sir Oliver Luke, Sir Wm. Mafliam, Sir Chrift. Hatton, 
** Sir ‘Robt. Cooke, Lord Digby, Sir Jo. Hotham, Sir Hugh 
“ Cholmeley, Sir Jo. Culpepper, Mr. Maynard, Mr. Hatcher, 
** Lord Ruthyn, Mr. Glynn. 

** This Committee is to ufc all expedition in preparing and 
f‘ giving diredbions for the managing of the bufinefs of this con- 
** fcrcnce ; and have power to fend for records and wknefles ; 
“ and are to report it to the Houfe to-morrow morning, if pof- 
“ fible ; and arc to meet this afternoon at two of the clock in 
*.* the Court of Wards, 

Mr. Vaflal moved, that his particular grievance, of having 
** his goods, viz. fix hundred and odd pounds, detained from 
“ him, ty colour, as he faid, of orders from the Lords of the 
it Privy Council, , might be inferted, as one of the inducements 
for this conference ; But it was faid, it might ferve for an 
** inftance in one of the particulars contained under the head 
•** of propriety of goods j and fo it was palled by, and no fur- 
** ther refolution taken in it. 

APPENDIX, 
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Extract from RUSHWORTH (Vol. IV. p. 474.) 

“T HE Hou(e of Peers fent a meflage to the Commons 
** (who were then iu debate of his Majefty’s anfwcr 
** concerning their delire of a guard) to acquaint them that 
fome of their Members were accufed in the Lords Houfe of 
** high treafon by the King’s Attorney General. 

“ At the fame time information was alfo .brought them, that 
fevcral perfons were fealing up the trunks, doors, and papers, 
“ belonging to Mr. Pym and Mr. Holies, and afterwards of 
the other accufed Members ; whereupon it was ordered by 
** the Houfe of Commons, that the Serjeant attending this 
** Houfe fhall have power to break open the faid doors, and 
** the fcals upon the trunks, &c. j and the Speaker to lign a 
** warrant to apprehend the faid perfons: and likewife they 
** palTed this following Order : 


£)/> Luntt, 3 January 1641. 

* It Is this day ordered, upon the q;tieftion, hy the Commons 

* Houfe of Parliament, that if any perfons wh.it foever fliall 

* come to the lodgings of any Member of this Houfe, and 

* there do offer to feal the trunks, door.'-, or papers of any 

* Member of this Houfe, or to feizc upon their perfons, that 

* then fuch Members lhall require the aid of the Confhiblc, to 

* keep fuch perfons in fafe cuftody, till this Jfeufe- do give 

Vol. I. LI * further 
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* further order. And thi'i Moufe doth further declare, that ff 

* any perfon whatfoever (hall offer to arreft or dctaiii the perfon 

* of any Member of this Houfc, without firft acquainting this 

* Houfe therewith, and receiving furilier order from this Houfc, 

* that it is lawful for fiich Member, or any perfon to aflift him, 

‘ and to ffand upon lus and their guard of defence, and to make 

* rcfiftance, according to the Proteftation taken to defend the 

* Privileges of Parliament. 

* 11. Elfyngc, Cler. Pari. D. Com.’ 

**■ And immediately the Commons fent up Mr. Walter 
•* Long, to defirc a conference with the Lords about breach of 
** Privileges; the heads of which conference were to this 
“ purpofe: 

** That the violating of the Privilege of Parliament, is the 
overthrow of Parliament. That by the Proteftation taken 
** by both Houfes of Parliament, to defend the Privileges of 
** Parliament, both Houles are concerned in the breach of 
** either. That the trunks, chambers, and ftudics of divers 
Members of this Houfe, are this day fcaled up. That the 
** Parliament, as the great Council of the kingdom, ought to 
** fit as a free Council, and no force ought to be fet about them 
" without their confent. That notwithftanding there is a 
“ guard in a warlike manner placed at Whitehall, to the breach 
of the Privilege of Parliament. Alfo to defirc the- Lords, that 
fuch a guard may be fet about the Parliament as (hall be ap- 
proved of by both Houfes, or ellc to join with this Houfe to 
" adjourn to a place of fefetyj and the Houfe ordered Mr. 
“ Glyn, Sir Pliilip Stapleton, and Mr, Fiennes, to manage this- 
** conference. 


Whilft 
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** Whilift thefc Members were about to go to the Lords 
Houfe, Serjeatft Francis being come to the door of the 
** Houfe, having the nuce in his hand, fends in word that 
“ he was at the door of that Houfe, and had a command to 
** deliver a meflage from his Majefty to Mr. Speaker ; wherc- 
“ upon he was called in to the bar (but wiUiout his mace) and 
“ there he delivered this inelfage, viz. 

* I am commanded by the King’s Majefty, my maftcr, upon 

* my allegiance, that I ftiould come and repair to the Houfe of 

* Commons, where Mr. Speaker is, and there to require of Mr. 
‘ Sneaker five Gentletnen, Members of the Houfe of Com- 

* mons; and thofo Gentlemen being delivered, I am com- 
‘ manded to arreft them in his Majefty’s name of high treafon : 

* Their names are Dcnzell Holies, Sir Arthur Haflerig, John 
‘ Pym, John Hampden, and Wiliiam Strowd.' 

After he delivered his mcniige, the Houfe commanded him 
** to withdraw, and appointed Sir John Culpepper, Lord Falk- 
land, Sir Philip Stapleton, and Sir John Hotham, to attend 
his M.ajcfty, and to acquaint him, That this ir.eftage from his 
** Majefty was a matter of great confequence ; that it cOticern- 
“ cth the Privilege of Parliament, and therein the Privilege of 
“ the Commons of England : That this Floufc will take it into 
“ ferioiis confideration, and will attend his Majefty with an 
“ anfwer, in all humility and duty, with as much fpeed as tlic 
“ greatnefs of the bufinefs will permit ; and in the mean time 
** the faid Members fhall be ready to anfwer any legal charge 
“ made againft them. 

** At this time Mr. Speaker, by command of the Houfe, 

L 1 2 “ enjoined 
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** enjoined thefc five Members before named, particulatly (one 
by one) to give their attendance on this Mpufe de die in 
“ diem, till the Iloufe take further order; and further or- 
** dcred, tliat to-morrow morning, at ten of the clock, the 
“ Houfe be turned into a Grand Committee, to take into 
confideration the mcllage fent by Serjeant Francis from the 
** King concerning the faid Members. 

** Mr. Glyn reports the conference this day had with the 
Lords concerning this matter, that the Lords had made an 
** order to open the doors and trunks of the Meml>ers of both 
Houfes, which were {hut up and {baled ; and that they have 
** refolved to join with this Houfe in an humble Petition to 
the King, to defirc that fuch a guard as himfelf atid both 
“ Iloufcs of Parliament {liall approve of, may be appointed ; 

“ and that they have appointed two Lords to attend the King, 
** with a proportionable number of the Members of this Houle, 
** in this matter. 

** Then the Houfe returned anfwer to Serjeant Francis (who 
** attended all this while at the door of the Houfe of Commons) 
That^his Houfe will fend an anfwer to his Majefty, to the 
** meflage the Serjeant brought, by Members of their own : 
" whereupon he returned. 

** The Houfe being informed, that it was Sir William Flcm- 
** ming. Sir William Killigrew, and other Gentlemen, wlio 
“ fealed up tlie {Indies and doors of the five Members, ordered 
•* that they Ihould be forthwith apprehended by the Serjeant at 
“ Arms attending this Houfe, and to remain in the cuftody of 
** the Serjeant of this Houfe till further order. 


The 
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The Lord Falkland reported the King’s anfwcr to the iaid 
meflage, delivered the laft night to his Majefty, concerning 
** tKe breach of Privilege of Parliament, in accudng five Mem- 
“ bers of this Houfe, and fending Serjeant Francis with tlic 
** mace to feize upon their perfons. 

** That at the delivery of this mefiligc to the King, his 
^ Majefty did afle the Lord Falkland, Whether the Houfe did 
“ expert an anfwer ? and before the Lord Falkland made an* 
** fwer, his Majefty faid he would fend an anfwcr this . morn- 
ing (being the 4th of January) as foon as the Houfe was 
fet ; and in the mean time he bid him acquaint the Houfe, 
** that the Serjeant at Arms did nothing but what he liad 
** diredtions from himfelf to do. 

After the report of this anfwer of the King’s, the Iloufi* 
** of Commons prcfently ordered. That a conference be defired 
** with the Lords, to acquaint them, that there is a fcandalous 
“ Paper puhliftied, containing articKs of high treaf()n againft 
** tlie Lord Kimbolton, of the Houfe of Peers ; Denzcll Holies, 
** Sir Arthur Haflcrig, John Pym, John Hampden, and Wil- 
** liam Strowd, Meiirbcrs of the Houfe of Commons. And 
“ (hat forafmuch as it being againft; the Members of both 
** Houfes, they do defirc the I,ords, that right may be done 
** againft the publifliers of the laid fcand.’.lous Paper, and to 
enquire who are the authors and publiihers thereof, that they 
** may receive condign puniftimcnt, and that the Cominon- 
wealth may be fccui-ed againft fiich perfons. 

The Gentlemen of the Inns of Court having, upon the 
apprehenfions of tumults, offered thcmfclves to be a guard 
“ to his Majefty, and the Parliament underftanding there had 
r “ been 
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been fomc pratSlices ufed to bid them be tbi*) day In a rcadi- 
** nefs> font feme of their Members to the four Inns of Court, 
*• to enquire into the fame, who now made their report ; and 
firft Mr. Brown fpake and faid, Thit he had done the meflage 
“ enjoined him by this Iloufe, to the g..*ntlemen of the fociety 
“ of Lincoln’s Inn, and received this anfwer, vi2. That they 
had at fird gone to the Court this laft week, only upon oc- 
“ cafion of a report brought to them, that the King's perfon’ 
« was in danger. That yefternight they had received a meflitge 
" from his Majefty by Sir William Kllligrew, and Sir William 
“ I'lcmmiJig, that they fhould keep within this day, and be 
“ ready at an hour’s warning, if his Majefty fliould have oc- 
caljon to life them. That they brought likewifc a p.tper of 
“ articles to them, by which the Lord Mandeville, and five 
“ Members of the Houfc of Commens were accufed of high 
“ treafon. That they had only an intent to defend the King’s 
“ perfon, and w'ould do their utmod alfo to defend the Par- 
“ liament j being not able to make any diflindlion between tho 
« King and his Parliament ; and that they would ever exprefs 
“ all true adei^ion to the Houfc of Commons in particular, 
“ Mr, Lllis of Gray's Inn, Mr. Hill of the Inner Temple, and 
Mr. Smith of the Middle Temple, m-ade the like relation 
** from the gentlemen of thofp other three focieties •, only the 
“ gentlemen of the Middle Temple fent their anfwer in writ- 
ing, by the faid Mr. Smith } in which they Ihewcd, that their 
“ intention to defend the King’s perfon was no more than they 
were bound unto by the oath of allegiance : with which 
“ fcveral anfwcrs from tlie Inns of Court, the Houfe reded 
“ well fatigfied, 

The fiid five accufed Members, this day after dinner, came 
<< into the Houfe, and did appear according to the fpeeial order 

** and 
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and injunftion of the Houle laid upon them yefterday, to 
give their attendance upon the Houfc, de die in diem j and 
« their appearance was entered in the Journal. 

** They were no fooner fate in tlieir places, but the iToufc 
** was informed by one Captain Langrilh, lately an officer in 
•* arms in France, that he came from among the officers and 
” foldiers at Whitehall, and underftamiing by them that his 
** Majedy was coming with a guard of militiry men, com- 
“ manders, and foldiers, to the Howfe of Commons, he paiTcd 
** by them with fome difficulty to get4o the Houfe before them ; 
** and fent in word how near the faid oflicers and foldiers were 
** come. Whereupon a certain Member of the Houfe *, having 
“ alfo private intimation from the Countefs of Carlifle, fificr 
to the Earl of Northumberland, that endeavours would be 
“ ufetl this day to apprehend the five Members, the Houfe re- 
quired the five Members to depart the Houfe forthwitli, to 
V the end to avoid combuftion in the Houle, if the faid folilicrs 
“ ihould ufe violence, to pull any of them out. To which com- 
“ inand of the Houfe, four of the faid Afeml)crs yielded ready 
“ obedience) but Mr. Strowd was obllinate, till Sir Walter 
“ Earle (his ancient acquaintance) palled liim out by force, the 
King being at that time entering into the New Falacc Yard, 
“ in Weflininller. And as his Majefry tame through Wefi- 
** minftcr Hall, the commanders, reformadoes, ficc. that at- 
“ tended him, made a lane on both fides the hall (through 
** v/hich his A'lajcfty pafl'ed, and came up the fiairs to tlve 
Houfe of Common's) and ftootl before the guard of pc!i- 
** fioners and halbertcers (who alfo attended the King’s per- 
** fon) : and tlic door of the Houfe of Commons being thrown 

• This Member was Mr. Pym.— Sec Sir Philip Warwict’s Afcmoirs, p. ao4.. 


€i 


open,, 
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** open, his Majefty entered the Houfe % and as he pafTed up to- 
“ wards the Chair, he caft his eye on the right hand, near 
** the Bar of the Houfe, where Mr. Pym ufed to fit j but his 
“ Majcfiy not feeing him there (knowing him well) went up to 
“ the Chair, and faid, ‘ By year leave t Mr. Speaker ^ I mujlbor 

* rov) your Chair a little whereupon the Speaker came out 
“ of the Chair, and his Majefty ftept up into it. After he had 

ftood in the chair a while, cafting his eye upon the Members 
“ as they ftood up uncovered, but could not difeern any of the 
** five Members to be there; nor indeed were they ealy to be 
“ dil'cerned (had they been there) among fo many bare face? 
“ all ftanding up together ; 

Then his Majefty made this fpeech : 

* Getitlenien, 

* I am J'orry for this occafion of coming unto you, Tejicrday 1 

* fent a Serjeant at Arms, upon a very important occafion, to appre.. 

* hend fame that, by my command, -were accufed cf high treafon ; 

* whereunto I did expetl cbcdience, and not a mejfage. And I mujl 

* declare unto you here, that albeit no King that ever was in Eng- 

* land Jleall be more careful of your Privileges, to maintain thm 

* to the uttermojl of his power, than I floall be ; yet you muji know 

* that, in cafe of treafon, no perjbn bath a. Privilege. And there-. 

* fore 1 am come to know if any of thefe perfons, that were accufed, 

* are here ; for I mujl tell you, gentlemen, that fo long as thefe 

* perfons that I have accufed (for no fight crime, but for treafm ) 

* are here, I cannot expebt that this Houfe will be in the right way 

* that I do heartily wijh it ; therefore I am come to tell you, that I 

* muf have them wherefoever I fnd them. Well,fmce 1 fee all the 

* birds arc fiown, Ido expeSi from you, that you fsall fend them unto 

* me, asfoon as they return hither*. But I af'ure you, on the word 
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* of a Kingt I never did intend an^ force » but I jball proceed againjl 

* them in a legal and fair way ^ for I never meant ar^ other. 

* And now, Jince I fee 1 cannot do what I came for^ 1 think 

* this no unfit occafion to repeat what I have faid formerly, l^bat 

* whatfoever I have done hi favour and to the good g/ my fuhjcds, 

* I do mean to maintain it. 

‘ I will trouble you no more, but tell you I do expeSl, as foon as 

* they come to the Houfe,you will fend them to me i otbcrwij'e I mujl 

* take my own courfe to find them.' 

“ When the King was looking about the Houfe, the Speaker 
Handing below by the Chair, his Majcfty alked him, ‘ Whether 

* any of thclc perfons were in the Houfe? Whether he law 

* any of them? and. Where they were ?’ To which the Speaker, 
“ tailing on his knee, thus anfwered ; 

‘ May it plcafyour Majejly, 

‘ / have neither tjes to fee, nor tongue to fpcak, in this place, 

* hut as the Ihufe is pkafed to direct me. whofe fervant / m here ; 
and humbly beg your Majefiy' > paiu! u, that / cannot gnu; any 

* other anjwer than this, to what your Majefiy is pteajed to demand 

* of me.' 

** The King having concluded Ins ipecch, went out of the 
•* Houfe again, which w.is in great difonler ; and many Mem- 
** bers cried out aloud, fo as he might hear them. Privilege ! 
** Privilege f and forthwith adjourned till the next day, at one 
** of the clock. 

“ The fame evening his MajcAy fent James Maxwell, Ullicr 
VoL. I. M n^ “ 
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of the Iloufc of Peers, to the Houfe of Commons, to require 
** Mr. Rulhworth, the Clerk Afliftant, whom his Majcfty had 
** obferved to take his fpcech in characters at the Table in the 
** Iloufc, to come to his Majefty j and when Maxwell brought 
** him to the King, his Majefty commanded him to give him a 
** copy of his fpecch in the Houfe. Mr. Rufli Worth humbly 
befought his Majefty (hoping for an excufe) to call to mind 
•* how Mr. P'rancis Nevil, a Yorkfliire Member of the Houfe of 
** Commons, was committed to the Tower, but for telling his 
** Majefty what words were fpoken in the Houfe by Mr. Henry 
•* Cellafis, fon to the Lord Faulconbridge } to which his Majefty 
** fmartly replied, * I do not ajkyou to tell me ivhat was faid by any 

* Member ef the lloufcy but what I Jaid myfelf.’ Whereupon he 
** readily gave obedience to his Majefty ’s command, and in his 
•* M^efty’s prefence, in the room called the Jewel Houfe, he. 
” tranferibed his Majefty’s fpcech out of his characters, his 
** Majefty ftaying ii\ the room all the while. And then and 
•* there prefented the lame to the King, which his Majefty was 
•* plcafcd to command to be fent fpeedily to the profs, and the 
“ next morning it came forth in print. 

** The Commons fent Mr. Fiennes with a meflage to the 
Lords, to give them notice of the King’s coming yeftcrday, 
** and that they conceived it a high and great breach of Pri- 
vilege ; and to repeat their dcfires, that their Lordfliips would 
" join with them in a petition to the King, that the Parliament 
•* may have a guard to fecure them, as Ihall be approved of by 

* his Majefty Mid both Houfes ; and alfo to let them know, 
** that they have appointed a cqipamittee to fit at Guildhall, 
•* London; and have alfo appointed the Committee for the 
^ Ixiih aftairs to meet tlicre. 


“ Then 
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Then filing into further debate about ycfterday’s tranfac- 
** lions, paffed the following Order : 

Die Mercuriit 5 Januariit 

" Whereas his Majcfty in his royal perfon, yeftcrday, being 
** the 4th of January 1641, did come to the Houfe of Com- 
“ mons, attended with a great multitude of men armed in a 
warlike manner, with halberts, fwords, and piftols, who 
“ came up to the yery door of the l loufe, and placed themfelves 
there, and in other places and pad’ages near to the Houfe, to 
the great terror and difturbance of the Members thereof then 
** fitting, and jp according to thtir duty, in an orderly and peace- 
** able manner treating of the groat affairs of both kingdoms of 
England and Ireland i and his Majelly having placed himfclf 
** in the Speaker’s Chair, did demand the perfons of 'divers 
Members of the Houfe to be delivered unto him } 

“ It is this day declared by the Houfe of Commons, that the 
fame is a high breacli of the Rights and Privileges of Par- 
“ liament, and inconliilent with the liberty and freedom thereof; 
“ and therefore this Houfe doth conceive they cannot, wdth 
the fifety of their own perfons, or indemnity of the Rights 
“ and Privileges of Parliament, fit here any longer without a 
“ full vindication of fo high a breach, and fuflicient guard 
“ wherein they may confide ; for which both I loufes jointly, and 
** this Houfe by itfelf, have been humble fuitors to his 
and cannot yet obtain. 

“ Not with (landing which, this Houfe being very fcnfible of 
“ the greateft trufl repofed in them, and efpecially at this time 
“ of the manifold diftraftions of this kingdom, and the la- 
“ mentablc and diftrcflTcd condition of the kingdom of Ireland, 

Mm2 “ doth 
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** doth order that this Houfe {hall be adjourned till Tuerday 
** next, at one of the clock in the afternoon, and a Committee 
** be named by this Houfe, and all that will come to have 
** voices, (hall fit at the Guildhall in the City of London, to- 
** morrow morning at nine of the clock, and {hall have power 
** to confider and refulve of all things that may concern the 
good and fafety of the City and Kingdom^ and particularly 
** how our privileges may be vindicated, and our perlbns fe- 
cured ; and to confider of the ad^irs and relief of Ireland j 
** and fliall have power to confult and advife with any perfon 
“ or perfons touching the premifes ; and fhall have power to 
“ fend for parties, witnefles, papers, and record^*: And it is 
further ordered, that the Committee for Irilh affairs fhall 
** meet at the Guildhall afbrefaid, at what time they fhall 
** think ht, and confult and do touching the affairs of Ireland, 
** according to the power formerly given them by this Houfe j 
** and both the fiid Committees fhall report the refults of their 
** conlideration and refolution to this Houfe. The names of 

** the Committee do follow, viz. 

.«■ 

“ Mr. Chancellor of the Exchequer, Mr. Glyn, Mr. Whit- 
** lock. Lord Falkland, Sir Philip Stapleton, Mr. Nathaniel 
Fiennes, Sir Ralph Hopton, Sir John Hotham, Sir Walter 
Earl, Sir Robert Crook, Sir Thomas Walfingham, Sir Sa- 
** muel Roll, Mr. Pierpoint, Mr. Walter Long, Sir Richard 
** Cave, Sir Edward Hungerford, Mr. Grimflone, Sir Chrifto- 
** pher Wray, Sir Benjamin Rudyard, Sir John Heppilley, Mr, 
« Herbert Price, Sir John Wray, Sir Thomas Barrington, Mr. 
** Wheeler, Sir William Litton : And all that will come are to 
" have voices at this Committee. 

** And then the Houfe adjourned till Tuefday the nth of 
f* January, at one in the afternoon, according to the faid order. 

- The 
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** The fame day his Majefty was alfo pleafed to go into Lon- 
** don with his ufual attendance ; and in his pailagc fome people 
** did cry out aloud, Prvoikges Parliament ! Privileges of Par • 
** liament ! And one Henry W alker, an ironmonger and pamphlct- 
** writer, threw into his Majefty’s coach a paper, wherein was 
** written, * To your tents, O Ifrael! ' For which he was com- 
f* mitted, and afterward proceeded againft at the Seilions. 

** His Majefty being arrived at Guildhall, and the Common 
** Council aflembled, he made this Ipeech to them ; 

** Gentlemen, 

' * I am come to demand fucb perfons as I have already accufed of 

* high treafon, and do believe are Jhrouded in the City. I hope no 

* good man loill keep them from me-, their offences are treafon, and 

* mifdemeanors of an high nature. I defre your loving ajjijiance 

* herein, that they may be brought to a legal trial, 

* And whereas there are divers fufpicions raifed, that I am a 

* favourer of the Popiff Religion I do profefs, in the name of' a 

* King, that I did and ever will, and that to the utmojt of my power, 

* be a profecutor of all fucb as Jhall any ways oppoje the laws and 

* Jlatutes of this kingdom, either Papijis or Separatijis -, and not only 

* Jo, but I will maintain and defend that true Protejlant Religion 

* which my father did profefs, and I will continue in it during life.* 

** His Majefty was nobly entertained that day in London, at 
** the houfe of one of the Sheriffs j and after dinr or returned to 
** Whitehall without interruption of tumults," 
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